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PKEFACE. 



It is hoped that the following pages will be found of 
use to a large and important class of the community 
who^ although not members of the legaL profession^ 
' have frequent occasion in the course of their business 
to consult books of law. The endeavour has been to 
bring the Law of Arbitration into a readable compass, 
and^ as far as possible^ to place it before the reader in 
language that he can understand. Having that object 
in view, law terms have, where possible, been dis- 
pensed with, and it is hoped that, so far as this endea- 
vour is concerned, the end will justify the means. It 
will be found advisable to read the cases mentioned in 
the text, as they set forth many points in the Law oC 
Arbitrations and Awards other than those they are- 
quoted to illustrate. The forms in the Appendix are- 
given as a frame- work, to be filled up as occasion may 
require, according to the ever changing varieties of 
actual practice. 

J. S. 

S, Middle Temple Lane, KC, 
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THE LAW OF ARBITRATION 



AND 



AWAEDS. 



CHAPTER I. 

INTRODUCTORY. 

In a commercial age like the present, when men's introduction, 
minds are continually exercised by the law's delays, 
when complaints are heard from all quarters of the 
inadequacy of legal tribunals to deal with purely 
commercial questions, and when industrial centres, 
like Manchester, are beginning to form Courts of 
Arbitration, in order to avoid the uncertainty, cost, 
and waste of time that invariably attend the settle- 
ment of such questions in a court of law ; at a time, 
in short, when everything of a commercial character 
points to arbitration versus law as the coming order 
of events, it will not be unadvisable to inquire what 
arbitration is, how it may be conducted, and to what 
results it may lead. 

To begin, therefore, at the beginning, let us ask, ^, . . ... 

What is arbitration ? Arbitration is defined to be tration ? 

B 



g 



THE LAW OF ARBITRATION AND AWARDS. 



Arbitrator 
mnst accept 
appointment. 



Wliatis an 
Award? 

SubnuBsion to 
Arbitration 
may be 
verbal, in 
writing, or 
by Deed. 

Should not be 
verbal. 



Verbal sub- 
mission 
cannot be 
made rule of 
Conrt. 

Should be in 
writing, 

and express 
agreement 
to refer. 



"The submitting of a matter in dispute to the 
judgment of one, two, or more persons, called ar- 
bitrators.'* To constitute a valid arbitration, then, it 
appears there are three requisites : 1st, Parties to the 
dispute ; 2nd, The agreement to refer the dispute to 
the decision of a third person; and 3rd, The appoint- 
ment of such third person as Arbitrator and his ac- 
ceptance of the offico, for the appointment is not valid 
until it has been notified to the person chosen and 
he has accepted the post, as it would be obviously 
unfair to impose an office of responsibility like that 
of arbitrator upon any one without his consent to the 
transaction being first asked and obtained. The 
decision of the arbitrator is called an Award. The 
agreement to refer the dispute to the decision of a 
third person is called a Submission to Arbitration. 
This submission or agreement may be either verbal, 
in writing, or by deed. A verbal agreement, 
although valid, is open to this objection, that in 
common with all verbal contracts, the terms agreed 
upon are liable to be disputed ; and it is most desir- 
able that there should be no mistake in so important 
a matter as a submission to arbitration. Another 
objection is that a verbal submission cannot be made 
a rule of Court, so as to give the Court authority to 
enforce the decision of the arbitrator. A submission 
to arbitration should be, therefore, in writing, and 
point out clearly and distinctly the matters to be 
referred, and should also express the agreement of 
the parties to refer the said matters to the decision 
of a certain person, or persons, and also their willing- 
ness to be bound by such decision. Unless the parties 
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mtend to be so bounds the whole proceeding is an 
absurdity. A submission in writings being a contract SobmiBsion in 
oetween the parties to it for the performance of be executed 
certain duties, should be executed by them in the 5^^^* 
same way as an ordinary contract, and will require 
a 6d. stamp, unless the subject matter of dispute 
is less in value than £5 ; if less than £5, no stamp 
, is required. The third method of making a submis- Submission 
sion — viz., by deed, is the one frequently made use of ; ^^f ^ ^J 
and as a deed is the highest practical form of document 
known to the law, it can only be altered by a document 
of equal scrtemnity, so that a submission by deed cannot 
be altered, or the scope of it enlarged, either verbally 
or by a written agreement, but by deed only. Another 
form of submission used is by bond, where the parties Submisaion 
enter into mutual bonds for the payment of certain ^ °° * 
penalties in case of their non-compliance with the 
award. Both a submission by deed and by bond 
require to be stamped, whatever the amount. A 
submission should always contain a clause agreeing Submissioii 
that it may be made a rule of Court, so that the Court ^J^le^e of 
will then be able to give effect to the award, and also Court. 
have power over the proceedings from the commence- 
ment. In connection with this part of the subject, it 
is enacted by the Common Law Procedure Act of C. L. P. Act» 

-log J 

1854, that, '^ Every agreement or submission to 
arbitration by consent, whether by deed or instrument 
in writing, not under seal, may be made a rule of any 
of the superior Courts of Law or Equity at West- 
minster, on the application of any party thereto, 
unless such agreement or submission contain words 

purporting that the parties intend that it should not 

B a 
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be made a rule of Court." And although the 
'^Superior Courts of Law at Westmiaster" no longer 
exist, the law remains the same^ and the Common 
Law and Chancery Divisions of the High Court can 
still equally exercise their jurisdiction, A submission 
may be altered, amended, or enlarged, at any time 
before the award is given by the consent of the 
parties thereto, but, as has been already said, a deed is 
requisite for the purpose where a deed was originally 
used. If either of the parties to a submission die 
during the proceedinors, or at any time before the 
award is given, the submission is revoked, and the 
authority of the arbitrator is at an end. But such a 
result would not arise from the Bankruptcy of either 
of the parties. 

So far, we have spoken only of submissions by con- 
sent; there are, however, various other modes of submis- 
sion of a compulsory nature, e.g., references under the 
Common Law Procedure Act of 1854, providing for the 
compulsory reference of actions as where the matter 
in dispute consists wholly or in part of matters of 
mere account, which cannot conveniently be tried in 
the ordinary way, and section 57 of the Judicature 
Acts of 1873 provides in such cases that the Court or 
* Judge, without any consent of parties, may order any 
question of account to be tried before an official 
referee, or a special referee agreed on by the 
parties. Such referee must proceed from day to day, 
and has the same powers as a judge, except of 
commitment or of enforcing orders. There are also 
submissions in Bankruptcy — ^by order of Quarter 
Sessions — by order of County Court Judge — and by 
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Hecord^ all of which refer to suits before one <nr other 
of the different Courts^ and which are referred for the 
convenience of the parties to the action. The matters 
in dispute are not unfrequently submitted to the 
decision of two arbitrators^ one for each of the parties in case of two 
concerned ; in that case^ an umpire is chosen by the ^ ^ ^' 
arbitrators to decide the questions^ iif there should be 
a difference of opinion between them. And as that 
almost invariably happens^ the responsibility of giving 
a final decision is thus thrown upon the umpire; 
thereby practically leaving the settlement of the j^ . ^ . . , 
question to the decision of one man» so that the to have two 
advantage of having two arbitrators ^oes not seem ^ 
▼ery apparent. Again^ in such a case there is this 
danger^ that each of the arbitrators is apt to regard 
the party for whom he acts as his client, and to let why not 
such idea influence his decision. That this danger ^•■'^"^^ 
exists is shown in the case of Oswald v. Ghrey, where 
it appeared in evidence that each of the arbitrators 
had considered himself interested for the party who 
bad chosen him in that case, and Lord Justice Erie 
remarked: — ''This is a notion that ought to be 
strongly repudiated, and that it is wrong for an arbi- 
trator so nominated to eonsider himself appointed 
to take care of the interests of one party only, and 
not of the other." 



« 
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WHO MAY BE PARTIES TO A BBFEEENQE. 

In a sabmission to arbitration, as in every other 
contract, there are persons under disability either on 
account of age; on account of not being in their right 
minds; or on account of not being able to enter into a 
contract: so that in answering the question, who may 
be parties to a submission, it may be stated, as a broad 
principle, that every person who can enter into a 
contract can make a submission to arbitration. Infants 
cannot make a binding contract, except for necessaries ; 
they cannot therefore, as a rule, be parties to a sub« 
mission ; and if an infant is a party, he is not bound 
by the award of the arbitrator, but can, upon hi& 
tx>ming of age, either accept it or avoid it ultogether* 
The fathet or guardian of an infant, may, however, 
bind himself for the infant's performance of an award, 
so far as that award lays upon the infant some obli- 
gation that he can perform whilst he id a minor. 
Equity will not award a decree to bind an infant, but 
the court will sometimes, in an action to which an 
infant is a party, refer the matter to the Master to- 
inquire whether it would be to the advantage of the 
infant, that the action should be referred to arbitration,, 
and will act in accordance with the Master's report. 
{Davis V. Page, 9 Ves., 350). 

It was originally considered that a married woman 
was amongst the persons who were incapable of 
making a submission, but the effect of subsequent 
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legislation has improved her position in that respect. 

A married woman, as a trader in the City of London Haarried 

occupies an anomalous position; she can sue and be tn^k^ 

sued in her own name, can also be made bankrupt. 9^^?' 

'^ Londoamay 

and is considered, in fact, for business purposes, a be party. 
feme sole, and, therefore, can submit all matters in 
connection with such business to arbitration, and that, 
it is presumed, without her husband's consent. If 
a married woman is judicially separated from her 
husband, or if she has obtained a protection order, 
she may, so &r as her separate property is concerned, 
be a party to a submission. So may the wife of a man 
undergoing a sentence of penal senritude, that is, wife of felon 
during the term of his imprisonment. What effect °^^* 
the Married Women's Property Act of 1882 will have 
upon a married woman's powers of entering into a 
contract, or how far it will enlarge the powers at pre* 
sent existing, remains to be seen, and judicial deci- 
sions upon the construction of the Act will be awaited 
with great interest. 

In matters of business where the authority of the ' 
principal has to be delegated to another, it often 
becomes a question as to how far the agent can bind When agent 

, , , can bind his 

his principal. Now, it appears in the matter of making prinoipal by a 
a submission to arbitration, the agent can bind his 
principal in matters in which the said agent has 
authority to act ; but, in order to make a valid sub- 
mission under those circumstances, he must make it 
in his principal's name and not in his own, for if he 
make it in his own name, the agent, and not the 
principal, will be bound by the award, and it will be 
no objection that the agent had no interest in the 



submission. 



i 
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aabject of the dispute. {Bacan^a Air. Arh^, C.) A 
partner has no implied authority^ by reason of his 
partnership^ to bind his co-partner or partners in any 
i^atterj even though the matter in dispute has connec* 
tioi^ with the business of the firm^ for that purpose, 
therefore^ he must have special authority. A person 
not under disability may» as has been shown, submit 
to a reference with respect to his own «0airs ; he is 
not, however, allowed to bind others as well as him- 
self; but in case he' submit for himself and others 
jointly interested in the subject matter of dispute, he 
alone will be bound by the award. Persons having 
joint and several interests in any matter in dispute 
are bound jointly and severally^ and each is liable to 
the performance of the whole award. A lunatic, 
being a person incapable of entering into a contract 
cannot submit, but his committee may, by order of 
the Lords Justices who have jurisdiction over luna- 
tics, refer on his behalf. Trustees may also refer 
matters in connection with their trust estates to arbi* 
tration, and it seems doubtful whether by so doing 
they may not make themselves personally liable. In 
all such cases, therefore, they should make doubt a 
certainty by having a clause inserted in the submis* 
sion that they incur no such liability. There seems 
to be no doubt that an executor or administrator 
renders himself personally liable by a submission to 
arbitration, and that if the award does not give him 
the amount to which he would ]be entitled at law, 
he will be liable to the payment of the deficiency, as 
the fact of being party to a submission is jnimd facie 
evidence that he has sufficient assets ja hand to 
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meet the award. (Bacofi^s Abr. Arb., C; Oomyn*s 
Digest Admin.) Counsel, it appears^ may bind their a counsel 
clients by an agreement to refer to arbitration, even ^ntby a^* 
without the consent of such clients having be^ sulimission. 
obtained. 

Trustees of a bankrupt may (32 & 33 Vict, c. 71^ Trustees of 
8. 27), by the consent of the Committee of Inspection,^ ST^Sr 
submit to arbitration any question arising out of the 
bankrupt's estate, but the bankrupt himself cannot ^^^ ^ *^® 
make a submission respecting his estate that is bind* 
ing upon his trustee, and if he do make such submis- 
4sion, he, and not his estate, is personally liable. A 
solicitor or attorney acting for a client has, it would goiioitors 
appear, the power to bind such client by a submission'; ^^® *^®^ . . 

. . • 1.1. 1 power to bind 

and if by so doing he exceed his authority and act a client by a 
contrary to his client's express instructions, the cUent ''"^"^^- 
has his remedy by an action against such attorney, 
although the client is bound by the award. (Filmer v. 
Delber, 3 Taunt, 486 Bacon^s Abr.' Arb.y C.) Rail- Railway and 
way Companies, Joint Stock Companies and Corpo- ^^^ ^^^ 
rations, can submit matters in dispute to arbitration ; may submit. 
their power to do so being derived from various en- 
abling statutes passed for that purpose, and which we • 
shall hereafter more particularly notice. 



WHAT MAY BE REFBBBED. 

Bacon, in his abridgment of the law, title Arbitra- 
tion, says :— 

"It is holden clearly that all chattels personal. What may bo 
and personal actions, such as trespass, conspiracy, '«^«^'®d« 
&c^ may be determined by arbitration," and the 
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law in that respect remains the same ; so that all 
disputes respecting personal property, and all actions 
for personal injury or wrong, may be submitted to 
arbitration. In fact, all breaches of contract, being 
matters of personal wrong, are amongst those things 
which may be referred. 

Of course, the subject matter of the arbitration must 
be legal; and there must be no fraud on the part of 
any of the parties to the reference. Fraud, in this 
matter, as in an action before the Courts, would 
vitiate the whole of the proceedings; and if the 
award had been given, it would be void, so that 
parties to an arbitration must act in accordance with 
the maxim of equity, which says, " He who comes 
into equity, must come with clean hands." In Refer- 
ence to this, section 2 of the Act 9 & 10 Wm. HI. 
C.15 may be read'^ " And be it further enacted by the 
authority aforesaid that any arbitration or umpirage 
{i.e., decision of an umpire), procured by corruption 
or undue means, shall be judged and esteemed void, 
and of none effect, and accordingly be set aside by 
any Court of law or equity." " Now causes matrimo- 
nial seem not arbitrable, because marriage ought to 
be free ; and religion disallows the severing those 
whom the church hath joined " (Bacon^s Abr. 
Arb., A,); but the damages sustaiued^by a breach of 
promise, or anything relating to a marriage portion,, 
may be submitted, also the terms of a separation. A 
suit for divorce, however, cannot be referred to- 
arbitration or taken out of the hands of the judge who 
has jurisdiction in such matters. It appears, however, 
that questions as to whether there exists asufScient 
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cause for a separation between husband and wife Terms of 
may be referred. In the case of Rodney v. Chambers, J^^^^' 
t Edsf, 288, the Court of King's Bench held that Chambers. 
the husband's covenant to allow his wife a separate 
maintenance, in case a separation should take place, 
> with the approbation of the trustees to the marriage 

settlement, was a legal and valid covenant ; and Mr. 
Justice Lawrence observed :— 

'^ We thought there was nothing illegal in the parties 
agreeing to refer the question as to what was a good 
cause of separation, to a domestic forum, instead of 
applying to the Ecclesiastical Court for a divorce." 
{Mdcqueen, on Husband and Wife, 2nd Edit, 
p. 377.) 

Questions arising from partnership disputes may Partnerships. 
also be made subject to a reference {Russell v, Russell, 
14 Ch. Divn.y 471) ; and where the question arises 
whether the matters in dispute are within the agree- 
ment for arbitration contained in the partnership deed, 
the Court will decide and not leave it to the arbitrator. 
(Piercy t). Young, 14 Ch. Divn., ^0). Agreements 
to refer future disputes to arbitration, although no Fatare 
present cause of disagreement exist, will be enforced ^P^*®^* 
by the Court. Section 11 of the Act. 17 & 18 Vict, 
c. 125, provides : ** That whenever the parties to any 
deed shall agree that any then existing or future 
differences between them or any of them shall be 
referred to arbitration, and one party begins an action 
after such agreement, the court or judge may stay 
proceedings. Disputes arising as to the construction Diiferenoes 
of a will, may also be made the subjects of a reference ^j^^ ^^* 
by the executors or trustees of a testator in the case of 
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differences arising between the parties entitled under 
it and themselves. '^Causes Criminal are not 
arbitrable, because they ought to be punished for 
the common good." (Bacon* s Abr. Arh.t A.) This 
refers to matters purely criminal; for where a person 
has a criminal and civil right of action against anodier, 
it appears that the matter may be referred; as in 
cases of assault, libel, and other matters of the same 
character, where the party injured has a remedy by 
action as well as by indictment, and that although a 
criminal prosecution has been commenced. {BacorCs 
Ahr. Arb., C.) 

Questions affecting the right of the freehold of 
land could not formerly be dealt with by arbitration 
or the property transferred by an award, '^ therefore 
there cannot be a partition by an award." (Bacon^t 
Abr. Arb.f A. ; Comyn^s Digest Ard., Z>., 3.) 

In this respect there have, however, been great 
changes, and there are now many questions affecting 
land that may be, and are, continually submitted to 
arbitration, and it appears from the decision of the 
court, in the case of Knight v. Burton^ 6 Mod.y 231, 
that a partition of lands of joint tenants and tenants 
in common may be made by arbitration. Kussell, in 
his work on arbitration, 6th edit, p. 4, mentions the 
following matters in connection with land that can 
now be referred to arbitration, and quotes the 
following cases : — Settlement of disputed boundaries 
(Taylor v. Parry ^ \ M, 8f O., 604); questions 
between landlord and tenant respecting waste 
(Hunter r. Riee, 15 Mast, 100) ; questions Qf title to 
land by devise (Downs o. Cooper, S9 Q. B., 256); and 
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questions of tide to land in general. {Doe d. Morri$ To land i& 
v. Itossery S East, 15.) «^®'*^- 

It seems probable tbat a general agreement to sell Agreement to 
property ** at a fair valaation'' may be enforced, and fairvaliation. 
the Court will, if necessary, direct a reference to ascer- 
tain the price ; but it appears that where the mode of 
valuation is specified — ^it must be strictly followed — for 
instance, where the price is to be determined by A 
and B, or an umpire to be selected by them, and they 
fail to agree upon the price or to name an umpire, 
the Court can give no relief. {Milnes v. Oert/, 14 
Ves, 400-417 Dar^ Vendor and Purchaser, 5th JEdit., 
p. 221), Questions of account, especially where the Qnestionsof 
accounts are of a voluminous character, may, with 
great advantage, be submitted to arbitration. These 
questions usually arise in cases gf partnership disputes, 
and disputes between principal and agent. They 
are, moreover, questions that the law admits '* cannot 
be conveniently tried in the ordinary way," as they 
require a special knowledge for their proper elucida- 
tion and settlement, which the law does not possess. 
They are therefore usually referred by the Court, 
when they arise, to an arbitrator, under the powers 
conferred by statute on the Court for that purpose, 
and the C. L. P. Act, 17 & 18 Vict., c. 126, s. 3, l7&18Vict., 
directs " that if it be made to appear at any time after to account's. 
the issuing of the writ, to the satisfaction of the Court 
or a Judge, upon the application of either party, that 
the matter in dispute consists wholly or in part of 
matters of mere account, which cannot be tried 
conveniently in the ordinary way, it shall be lawful 
for such Court or Judge upon such application, if 
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they or he thinks fit to decide the matter in a sum- 
mary way, either wholly or in part, or to order that 
such matter^ either wholly or in part, be referred to 
an arbitrator appointed by the parties, or to an officer 
of the Court .... upon such terms, as 
to costs and otherwise, as such Court or Judge shall 
think reasonable ; and the decision of such Court or 
Judges or the award, or certificate of such referee, 
shall be enforced by the same process as the finding 
of a jury upon the matter referred." But by the 
Judicature Acts, 1873, a great and important change 
has been made in the procedure by the appointment 
of official and special referees, to whom all matters 
in an action that necessitate a reference may be refer- 
Judicataro red. 36 & 37 Vict., c. 66, s. 57, provides, " In any 

Acts, a* to , - , . . 1 ,. 

accounts. cause or matter (other than a criminal proceeding 

by the Crown) before the High Court in which all 
* parties interested, who are under no disability, con- 
sent thereto, and also without such consent in any 
such cause or matter requiring any prolonged exami- 
nation of documents or accounts .... which 
cannot, in the opinion of the Court or a Judge, con- 
veniently be made before a jury, or conducted by the 
Court through its ordinary officers, the Court or a 
Judge may, at any time, on such terms as may be 
thought proper, order any question of account arising 
therein to be tried either before an official or special 
referee, to be agreed on between the parties, and any 
such special referee so agreed upon shall have the 
same powers and duties, and proceed in the same 
manner, as an official referee." In the case of Nolan 
V. Copeman (8 X. JR., 8 Q. B., 84), which was a case 
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involving an inquiry into a mass of accounts^ an 

- order was made by the Judge^ on the application of 

• 

the plaintiff, that an accountant, to be named by the 
arbitrator, should inspect the defendants' books, and 
take copies or extracts from^them relating to the mat- 
ters in question. This was done, and the charges of 
the accountant were paid by the plaintiff. The result 
of the investigation, and report of the accountant, 
was, that much expense in the inquiry was saved. 
Held that the plaintiff, in whose favour the award 
was made, was not entitled to the costs of the 
accountant, but must pay them himself. Formerly 
there was not such occasion for arbitration as exists at 
present. There were no railways or other large com- 
panies, and the wealth of the country consisted chiefly 
of land and the proceeds of agriculture. Trade had not 
reached its present dimensions, and steam had not 
brought us into a measurable distance with the ends 
of the earth. Under these circumstances arbitration 
was not often resorted to, as the Courts of Law were 
not, as at present, overcrowded with work, and had 
ample time to deal with the various questions that 
came before them ; but with increased capital came 
increased commercial vigour ; with increased commer- 
cial vigour came increased necessity for arbitration; 
and now, when railways have expanded throughout 
the length and breadth of the land, when joint 
stock companies, building societies, and corporations 
generally, have increased and multiplied, it has been 
found necessary to enlarge the scope of arbitration 
and to pass various acts of parliament for the purpose 
of enabling these new ventures to acquire the powers 
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and the land necessary for their ultimate development, 

and to provide for the manner in which the question 

of compensation to be paid for such land may be 

®-* ^ ^'SV settled. The L. C. C. Act, 1845, provides for the 

compulsory obtaining of lands by any railway, and in 

section 23, it is enacted that where " the compensation 

claimed or offered in any such case -shall exceed £50 

it shall be settled by arbitration," and by the Act 8 & 9 

Victl, c. SO, ss. 6»44, the compensation for land taken 

or used for the purpose of the railway, or injuriously 

affected byits construction, and for damages in respect 

of such land, shall be ascertained and determined in 

the manner provided by the L. C. C. Act, 1845, in 

respect of lands purchased or taken under its 

provisions, and it further provides for the settlement 

c. 59,Baiiway ^f disputes by arbitration. By 22 & 23 Vict., c. 59, 

^°^t ™n^ ^°y ^^^ ^^ more railway companies are enabled to 

refer. refer to arbitration their differences, questions, or 

other matters whatsoever, in which they are then, or 
thereafter shall be, mutually interested, and which 
they might lawfully settle or dispose of by agreement 
between themselves ; and 87 & 38 Vict., c. 40, s. 6, 
directs that the Board of Trade may refer to the 
Railway Commissioners any dispute in which a 
railway company is a party. Joint stock companies 
are also empowered to obtain lands for undertakings 
ot a public nature, and also to refer disputes arising 
8 & 9 Vict., thereupon to arbitration, by the 8 & 9 Vict., c. 16. 

Disputes between masters and workmen as to payment 
of wages, hours of work, injury or damage done to 
the work, any delay in finishing the work, &c., may 
be settled by arbitration, in accordance with the pro- 
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yisionsof theActeSGeo. IV., c. 96, and 35 & 86 Vict, PabUcHeaitk 
c. 46. The PubKc Health Act, 1876, 38 & 39 Vict., ^°*' 
also provides that in case of dispute the amount of 
compensation to be paid by any person or persons 
within the provisions of the Act are to be settled by 
arbitration. It will be seen that there arc now many 
matters which can be referred to arbitration, and it 
is a matter of importance to know how these various 
matters may be referred. They may be referred in 
four ways. 

1. By consent of the parties. How subinis. 

2. By compulsory order of the Court under the SSSSe?*^ ^ 
C. L. P. Act, 17 & 18 Vict, c. 126, ss. 8, 17. 

3. By order of the Court or a Judge. 

4. Under the Judicature Acts, to an official or 
special referee. 



CHAPTER III. 

MODES OF SUBMISSIOV. 

"We have before spoken of a submission by consent Consent <^ 
of the parties, and shown that it may be either parole, P*^®^ 
by agreement in writing, or by deed, and the necessity 
there is why it should be made a rule of Court. Submission 
9 & 10 Wm. III., c. 16, s. 1, says, " It shall and may rtde^ofConrfc. 
be lawful for all merchants and trades and others 
desiring to end any controversy suit or quarrel, for 
which there is no other remedy but by personal ac- 
tion or suit in equity, by arbitration to agree that 
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tbeir submission of their suit to the award or umpi- 
' rage of any person or persons should be made a rule 
of any of His Majesty's Courts of Record, which the 
parties shall choose, and to insert such their agree- 
ment in their submission, or the condition of the bond 
or promise, whereby they oblige themselves respect- 
ively to submit to the award or umpirage of any 
person or persons, and that such agreement, in their 
submission, or promise, or bond upon affidavit of 
the witnesses thereto, shall thereupon be made a rule 
of the said Court, and enforced in the manner therein 
mentioned." A clause should be inserted in every 
submission, expressing the consent of the parties that 
it be made a rule of Court and specifying of which 
division of the Hish Court it is intended to make it 
a rule. The proceedings are then clothed with all 
the dignity of the Courts themselves, and the award 
can be enforced in the same way as a judgment of 
the Court. It would appear from the above section. 
Agreement to that in order to make the submission a rule of Court, 
submission. ^^^ parties to it should " insert such, their agree- 

men(: in their submission," but by s. 17 of the C. L. P. 
Act, 17 & 18 Vict., c. 125. ** Every agreement or 
submission to arbitration by consent, whether by 
deed or in writing not under seal, maybe made a 
rule of any oiie of the superior courts of law or equity at 
Westminster on the application of any party thereto.'' 
Until that submission has been made a rule of Court, 
the Court has no power over the proceedings, cannot 
compel the attendance of witnesses, or enforce, or 
set aside the award of the arbitrator, or in fact, exer- 
cise any jurisdiction whatever in the matter. A 
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sabmission cannot however contain any clause taking SabmiaBioii 

away from the courts any jurisdiction that they may teifsre with 

have in the decision of a matter ; for any agreement jj^jl"***** ^ 

the object of which is to prevent a suffering party 

from coming for redress into a Court of Law^ or in 

other words, any agreement which ousts the Courts of 

their jurisdiction, is void on grounds of public policy 

(Broam*8 Commentaries on the C. L., 6th Edit,, 

p. 5S. Hart v. Hart, 18 Ch. Div., 670) ; although 

it appears that any matter in the case that does not 

touch " the root of the action " may be made a ^'■■t «^o* 

subject of agreement. The submission should also action. 

be precise as to the exact matters which the parties 

to the agreement wi^h to have decided especially in 

cases where there are two arbitrators, as unless they Sbocdd be 

each have a clear notion and agreement as to what 

they have to decide^ a satisfactory result can scarcely 

be expected. 

The second mode of submission to arbitration Oompulaory 
is as we have said, by compulsory order of the underO. L.P. 
Court under the C. L. P. Act. 17 & 18 Vict., c. 185, vllJt.Jo.*l26. 
and in reference to this, sect. 6 of the act pro- 
vides that if upon the trial of any issue of fact by a 
Judge under the act, it shall appear to the Judge that 
the questions arising thereon, involve matter of 
account which cannot conveniently be tried before 
him, it shall be lawful for him, at his discretion, to 
order that such matter of account be referred to an 
arbitrator appointed by the parties or to an officer of 
the Court or in Country, upon such terms as to costs 
and otherwise, as such judge shall think reasonable, 

and the award, or certificate of such referee shall 

c 2 
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have the same effect as hereinbefore provided as 
to the award or certificate of a referee before trial, 
and it shall be competent for the Judge to proceed 
and dispose of any other matters in question, not 
referred in like manner, as if no reference had been 
made. Under this section, questions have arisen as 
to the power of a Judge to refer " all the other issues . 
in am action," as well as '^ matters of account,'' to an 
arbitrator. In the case of Clow v. Harper, S Ex. Div* 

Matters of ^^^> ^^ ^^ ^^^^ ^^^ ^7 ^^^ above section, the Judge 
account only ^ad the power to refer such matters of account only, 

to be referred. * ^ ^ ^^ 

and must try any other issue in the case, in the 
ordinary way ; but in a case also tried since the pass- 
ing of the Judicature Acts, viz. : ( Wiard v, Pilley, 
5 Q. B. Div., 4S7) ; it was held that in any case in 
which the Court has jurisdiction to refer compulsorily 
^ question of account to an official referee, under 
sect. 57 of the Juridicture Acts, it has also power to 
refer all the other issues in the action, that is of 
course so long as they do not involve questions of 
law. 

By section 3 of this act, ''the reference may be 
made at any time after the issuing of the writ, so 
that the action must have commenced before the 
Judge has jurisdiction to interfere ; although the Judi- 
cature Acts have made no change in the law of arbi- 
tration, they have made great changes in the mode of 
procedure, and it will be well therefore to give those 
sections of the acts which bear upon this subject. 
With respect to procedure (see 8.S1, Jud. Acts, 1875), 
where the act and rules contain no provision in point, 
and there was a variance between the practice of the 
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Common Law and Chancery Courts, that practice 0. L. practice 
r- 1 .111 • -ii to be followed. 

wmcQ appears on the whole most convenient, will 

now be adopted; for instance, where there was a 

written submission to arbitration, the practice at 

Common Law was to make the submission a rule of 

Court; while in equity the award only, and not the 

submission, was made a rule of Court. Held in 

Jone^ V. JoneSy 14 Ch. Div., 593, C. A., that the 

Common Law practice was the more convenient of 

the two, and is to be adopted for the future. The 

third mode of submission is by order of the Court Submission 

or a Judge, and as to this it appears that where the ^^^^^ ^^ 

matter intended to be submitted to arbitration, is the Judge. 

subject of an action pending in the High Court of 

Justice, the action may, by consent of the parties, be 

referred at any time before trial by Judge's order, or 

rule of Court. 

A cause may also be referred by an order of the Cause may be 

Court when it is called on for trial, with, or with- ^efw^ trial. 

out, a verdict being taken, as the parties may think 

proper. If the action is to be referred before trial, 

a Judge's order may be obtained for the purpose, and 

the order should direct that all proceedings should 

be stayed, but if there is no action pending before 

the Courts, the submission cannot be made by rule or 

order of the Court, except by consent of parties. 

Chitty Archboldy ISth Edit, 1309. 

The fourth mode of submission is under the Judi- Oflacjal or 

special 
cature Acts to an official or special referee. The referee 

sections of the Judicature Acts that more especially ^tuVo Act?. 

affect the procedure in arbitrations are given here in 

their entirety so as 'to present a clear idea of the 
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present form of submission and the changes that have 
been effected in the procedure in arbitration by 
recent legislation. We will afterwards proceed to 
consider the position of the arbitrator and the powers 
that devolve upon him^ and the responsibility that he 
undei takes in such position. 

Section 56 of the Act says :— - 

Subject to any rules of Court, and to such right as 
may now exist to have particular cases submitted to 
the verdict of a jury, any question arising in any cause 
or matter (ether than a criminal proceeding by the 
Crown) before the High Court of Justice, or before 
the Court of Appeal, may be referred by the Court 
or by any Divisional Court, or Judge before whom 
such cause or matter may be pending for enquiry, and 
report to any official or special referee, and the report 
of any such referee may be adopted wholly or partially 
by the Court, and may (if so adopted) be enforced as 
a judgment by the Court. The High Court, or Court 
of Appeal, may also, in any such cause or matter as 
aforesaid in which it may think it expedient to do so, 
call in the aid of one or more assessors specially 
qualified, and try and hear such cause or matter 
wholly or partially with the assistance of such 
assessors. 

The remuneration, if any, to be paid to such 
special referees, or assessors, shall be determined by 
the Court. 

Section 57 refers to matters requiring prolonged 
examination of accounts, or any scientific or local 
investigation, and has been already given. 

Section 58. In all cases of any reference to, or trial 
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by referees under this Act; the referees shall be deemed Bef erees 
officers of the Court, and shall have such authority officers of the 
for the purpose of such reference or trial as shall be ^o^>^* 
prescribed by Rules of Court, or (subject to such 
rules) by the Court or Judge ordering such reference 
or trial; and the report of any referee upon any 
question of fact on any such trial shall (unless set 
aside by any court) be equivalent to the verdict of a 

Section 59. With respect to all such proceedings Seot. 59. 
ibefore referees and their reports, the Court, or such comrt^*^^ 
Judge as aforesaid, shall have in addition to any other 
powers the same or the like powers as are given to 
any Court whose jurisdiction is hereby transferred to 
the said High Court with respect to references to 
arbitration and proceedings before arbitrators and 
their awards respectively by the C. L. Procedure 
Act, 1854. 

Sec. 83, provides for the appointment of official re- Sect. 88. 
ferees who shall perform the duties entrusted to them, orSfida?^*^ 
whether in London or in the country, as may from time fefereeeu 
to time be directed or authorized by any order of the 
said High Court, or of the Courtof Appeal In all these 
cases it must be remembered that the Court, or Judge, 
do not abdicate their judicial position by the modes of 
reference, and cannot refer questions of law, even 
with the consent of the parties. 

Order 86, rule 29 aa. provides for the distri- Official 

. «. . 1 i» . . /► t referees toaot 

bution to the official referees in rotation of the in rotation. 
business referred. Order 36, rule 89 b. says that 
when an order shall have been made referring any 
business to the official referee in rotation, such 
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order or a duplicate of it shall be produced to 
the registrar's derk^ whose duty it is to make such 
distribution as aforesaid^ and such clerk shall^ except 
in the case provided for by rule S9 c. of this order ,. 
endorse thereon a note specifying the name of the 
official referee in rotation to whom such business i& 
to be referred ; and the order so endorsed shall be 
sufficient authority for the official referee to proceed 
with the business so referred* 

Bule 29 c. The two last preceding rules of this 
order are not to interfere with the power of the CourtJ 
or of a Judge at Chambers to direct or transfer a 
reference to any one in particular of the said official 
referees where it appears to the Court or Judge to be 
expedient^ but every such reference shall be recorded 
in the manner provided. 

Bule 31 provides that^ subject to any order to be 
made by the Court or Judge ordering the same^ 
evidence shall be taken at any time before a referee 
and the attendance of witnesses may be enforced by 
subpoena ; and every such trial shall be conducted in 
the same manner^ as nearly as circumstances will 
admit, as trials before a Judge of the High Courts but 
not so as to make the tribunal of the referee a public 
Court of Justice. 

Order 36, rule 33, says, '' Nothing in these rule» 
contained shall authorise smy referee to commit any 
person to prison, or to enforce any order by attach- 
ment or otherwise." 

Order 41, rule 4 b. The official referees shall sit^ 
at least, from 10 a.m. to 4 p.m. on everyday during 
the Michaelmas, Hilary, Easter, and Trinity sittinga 
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• 

of the High Coart of Justice^ except on Saturdays 
daring such sittings^ when they shall sit, at least, 
from 10 a.m. to S p.m., but nothing in this rule shall 
prevent their sitting on any other days. It will be 
seen that the position of a referee is clearly defined 
by the Judicature Acts and the rules made by 
the Judges, and as the question of fees is an impor- 
tant one in connection with this, as well as with other 
matters, and one that cannot be ignored on the one 
hand, or too clearly understood on the other, it will 
be as well to give, in extenso, the order made by the 
Judffes on the 24th April, 1877, rescindinsf a pre- Order regu. 
vio^S order of. 1st FeLary. isk The order L ^^^^^^^ 
follows : — ^' From and after the date hereof the fee to 
be taken by an official referee attached to the 
Superior Court in respect of all matters, questions, or 
issues referred to him by any order shall be the sum 
of £5 for the entire reference, irrespective of the 
time occupied, which sum shall be paid before the 
reference is proceeded with. 

Every fee shall be collected by means of a stamp pee to be 
or stamps to be affixed to the appointment paper or ^'^^^^^ ^^ 
summons issued by the official referee for appointing stamps. 
the time and place for proceeding with the reference. 
Where the sittings under a reference are to be held 
elsewhere than in London, a convenient place in 
which the sittings may be held shall be provided 
to the satisfaction of the official referee, by and at 
the expense of the party proceeding with the re- 
ference, and there shall be paid, in addition to the 
above fee of £i, £1 lis. 6d. for every night the „ ^^^^ 
official referee is absent from London on the business official referee 
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of the reference, and ISs. per night for his clerk^ 
together with the reasonable expenses of their tra- 
velling from London and back. A deposit on ac- 
count of expenses may be required before proceed- 
ing with the reference, or, at any time during the 
course thereof; and a memorandum of the amount 
deposited shall be delivered to the party making the 
deposit. 

The fees, expenses, and deposit (if any) hereby 
authorized in respect of any reference, shall be paid 
in the first instance by the party proceeding with the 
reference. 

The official referees shall conform to all regulations 
that may be made from time to time by the Treasury 
for the accounting for all monies received by them. 
This Older is made with the concurrence of the com- 
missioners of H. M. Treasury. 

These, then, are the four modes by which a sub* 
mission to arbitration can be made, and, although the 
Judicature Acts have greatly changed the procedure, 
they have not in any way interfered with the law of 
arbitration and awards as it existed before the passing 
of the Acts, neither have the official referees taken 
the place formerly occupied by the arbitrator. The 
official referee under these Acts can only inquire and 
report to the Judge upon the question submitted to 
him, whereas the arbitrator is a Judge of the law as 
well as of the facts of the particular case submitted 
for his decision. 

We have dwelt somewhat at length on the Acts on 
account of their great practical importance, and in 
order that the procedure under them should be 
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dearly shown to, and understDod by, those outside 
the profession oi the law. 



MATTERS INCLUDED IN THE SUBMISSION. 

A submission, as we have said, should state clearly Sabmission 

what matters the arbitrator's award is to include, precise in its 

His authority may be general, e.g,y njay extend to t^^^s. 

^^ all matters in dispute between the parties," in All matters 

which case the arbitrator will be empowered to con- J^^J^n^^he 

idder and adjudicate upon all disputes affecting the parties, 
civil rights of the parties to the submission, even, as 
it seems, including claims made by or upon them 
in the character of executors and administrators 

{Comyn's Digest Arb., D., 4); or it may be of all What is in- 

. , , olnded in 

matters in dispute ^^ between the parties in the disputes 
cause," in which case no questions, except those that p^j^^ the 
arise in the cause, can be adjudicated upon, or oa^ae." 
brought before the arbitrator. There may be a 
submission '^ of all demands," in which case the title 
to land would be included. A submission of "all «'aii actions.'* 
actions " does not include causes of action, but ex- 
tends only to the actions in course of progress at the 
time of submission, but causes of action are included 
in a submission of *' all actions and complaints." 
(Comyn^s Digest. Arb., 2>., 4.) A submission of all All debts, 
debts includes judgment as well as simple contract 
debts. On a reference of '^ every dispute arising out « Every dis- 
of a contra';t " it appears that the meaning of the S^tof a""^ 
•contract itself may come under the decision of the contract." 
arbitrator. {Thorburn v. Barnes, L, R,, 2 C P., 
^384.) A claim may be made in the submission Olaimmade 
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and aban- 
doned. 



and afterwards abandoned^ in which case it does not 
become a part of the submission^ as it has^ by reason 
of its withdrawal^ ceased to be a matter of difference 
between the parties. All the above expressions, in 
various submissions, have been made matters of 
judicial decision, and will serve to show the neces- 
sity there is for precision and clearness in draw- 
ing up the submission, in order to avoid the cost 
and annoyance that always attend irregularity, not 
only in arbitration, but in every affair of life. That 
negligence does not pay in matters connected with 
business is well-known to those whose duty it is, 
more especially, to investigate ^'matters requiring 
any prolonged examination of documents or ac- 
counts,'' which cannot conveniently be made be- 
fore a jury, and which, as we have seen, are fre- 
quently made matters of reference : but it frequently 
happens that however carefully the submission may 
be framed, occasions do arise when it is found neces- 
sary to alter it. 



Alteration 
must be before 
award. 



Causes of 
action subse- 
quent to writ 
cannot be 
included. 



ALTERATION OF SUBMISSION; 

The alteration can be made by consent of the parties 
at any time before the arbitrator gives his award; and 
when the submission is voluntary and does not come 
under any of the statutes mentioned, and is not 
by order of the Court, the Court has no jurisdic- 
tion to alter or set aside the submission. If the 
matters referred to the arbitrator are differences in a 
cause which has already commenced, the submission 
cannot be altered so as to include causes of action 
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that axose subsequent to the issue of the writ. The 
alteratiou must be made by an instrument of as 
solemn a natore as the submission; and if a deed was 
used for that purpose^ the alteration must be by deed When altera- 

also. by deed. 

When the alteration of the submission is made by 
the Courts it has no power to alter the terms of the S^"^ ^ ,^<> 

, , . '^ IK>wer to alter 

submissionsoas to mtroduce new matter and thereby terms. 

virtually to alter the character of the submission ; but 

if the alteration is a material one and changes the . H alteration 

character of the document^ there must be a consent be by consent. 

of the parties. {Smurthtoaiie v. JRichardsan, 15 C. B* 

N. S., 463. Cro$s v. Metcalfe, 5 A. Sf K, 800.) 



ENLABGEMENT OF SUBMISSION. 

A time for ffirinir the award should also be inserted ^n^e for 

v' ^ , , , award to be 

in. every well drawn submission, and if such time inserted in 
expires before the award is given, the authority of ^ "^s^^"* 
the arbitrator expires with it In order therefore 
to avoid waste of time, the arbitrator is empowered^ 
when necessary, to enlarge the time for ^ving his 
award, which he could not do without such au- 
thority, nor in the absence of it, would there be 
any implied admission on the part of the arbitrator 
to give his award within a reasonable time. By 
the C. L. P. Act, 17 & 18, Vict., c. 125, s. 16, 
it is provided that where the arbitrator does not 
give his award within the specified time, the Judge, 
in his discretion, has power to enlarge the time. 
(Denion in re Denton v^ Strong , L. R., 9 Q. JB., 117.) Jndge's power 
The enlargement of time, wkere neces^ry, must be *» -^- 
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made before the original time fixed in the submission has 

expired^and maybe made in any way that expresses the 

May be en- intention of the arbitrator^ e.g.y if within the time fixed 

l^t^ upon for giving his award he makes an appointment 

with the parties to the submission for a meeting in 
connection with the arbitration, such meeting to take 
phu;e at a date beyond the limit fixed for giving his 
award, and no objection is made by either of the 
parties to such an arrangement, the enlargement is 
May be made yalid. It may also be made verbally by consent of 

yerballyi by '' , ^ 

consent. the parties^ and such consent may be implied from 

their conduct after the date fixed for giving the 

award, e.g. if they go on with the proceedings, and 

attend meetings before the arbitrator in connection 

with the matter, or if they make no objection to the 

authority of the arbitrator, they cannot afterwards 

object to his decision on the ground that the award 

was given after the time fixed for it. (HaUM v. 

HcUleti, 7 Dot©/., 889.) 

Enlargement The enlargement may also be made by order of the 

3&4Wm.lV., Court or Judge, and the Act S & 4 Wm. IV., c. 42, 

^* ^' s. 39^ provides '^ That in any reference to arbitration 

where the arbitrator or umpire has been appointed by 
any Judge's order, or rule of Court, or order of nisi 
prius, or by, or in pursuance of, any submission to 
reference containing an agreement that such submis* 
sion shall be made a rule of Court, the Court, or any 
Judge thereof, may from time to time enlarge the 
term for any such arbitrator niaking his award," but 
although the Court or Judge can exercise a general 
power of enlargement at their discretion, a limit in 
the submission fixing the time when the award is to 
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be given^ does not bind them as it would do an arbi- ConrtB are 
trator, and the Court can enlarge the submission after ^^^ 0^^ f^r 
the time fixed has expired'. The term may also be 8*^^ award. 
ealarged under the C.L.P., Act 1854. 17 & 18 Vict, 
c. 125, s. 15, which gives power for the superior 
Court, of which such submission is, or may be made Power of 
a rule or order, or for any Judge thereof, for good ^Jw^the 
cause to be stated in the rule or order for enlarge- ^^^' 
ment, from time to time to enlarge the term for 
making the award, and if no period be stated for the ^* no period 
enlargement in such consent or order for enlargement, enlargement 
it shaU be deemed an enlargement for one month. 'ZX, 

The terms of the submission must be literally Terms of sub- 
followed both as to the time fixed and the enUrge- uteralty 
ment (if any) which may be necessary, and such followed, 
enlargement may be endorsed on the submission. 



EEVOCATION OF SUBMISSION. 

ft 

A submission by consent of the parties may be Snbmissioti 
revoked in various ways at any time before the evoked by 
award is given. It may be revoked by consent of cogent. 
the parties to it, but that can only be done in cases 
where the submission has not been made a rule of 
Court ; Judge's order ; or order of nisi prius in an 
action ; in all which cases it can only be revoked by 
the Court or Judge on good cause shown. If the If made order 

• . . , . ^ i_ ^1 o^f Court, not 

submission contam an express agreement by the reyoked with. 
parties to it to make it a rule of Court, it cannot be j'*^^^® ^^ 
revoked by any of the parties without such authority 
as aforesaid. 3 & 4 W. IV., c. 42, s. 39 provides 
** That the power and authority of any arbitrator or 



sent. 
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umpire appointed by^ or in pursuance o{, any fale of 
Court, Judge's order, or order of nisi prit$8 in any 
action now brought, or which shall be hereafter 
brought, or by or in pursuance of any submission to 
reference containing an agreement that such submis- 
sion shall be made a rule of any of His Majesty's 
. . Courts of record, shall not be revocable by any party 
order of Court to such reference without the leave of the court by 
by^parties* ^ which such rule or order shall be made, or which 
without con- shall be mentioned in such submission, or by leave of 

a Judge, and the arbitrator or umpire shall, and may, 
and is hereby required to proceed, notwithstanding 
any such revocation, and to make such awiard 
although the party making such revocation shall not 
afterwards attend the reference." It will be seen 
from this section that the Court is a reflex of the 
profession at large, and having got an advantage is 
not disposed lightly to part with it, but still it is 
manifestly to the interests of justice to prevent one 
of the parties to a submissson being put to the 
inconvenience and loss attending . an uncalled for 
revocation by the other. 

In a partnership dispute it appeared there was a 
clause in the articles to refer all disputes to an arbi- 
trator to be agreed upon by the parties, but in the 
said articles there was no clause that the submission 
should be made a rule of Court. The defendant 
moved that all proceedings in the action might be 
stayed, and all questions in the action might be refer- 
red to arbitration under sections 57 and 59 of the 
Judicature Acts, and Section 11 of C. L. P. Act, 
1854. 
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Before the motion was heard the plaintiff revoked 

the submision to arbitration ; it was held that al- Particular 

though a particular submission to arbitration, {i.e. a ^™J>^*^^ 

submission made to some particular arbitrator), revoked, 

. , , _ _ , . - not a general 

might be revoked, a general agreement to refer to submission, 
arbitration could not be revoked by one of the 
parties. (Piercy v. Young, 14 Ch. Div., 203.) In 
order to make a revocation valid, notice of the inten- Notice of re- 
tion of the party or parties making it must be given be'riven^ 
to the arbitrator, or he will not be affected by it. If arbitrator. 
one of the parties to the submission dies, it is a revo- 
cation of the arbitrator's authority, and under those 
circumstances no formal notice would be required ; 
and if the submission is verbal, the revocation may, 
in like manner, be made. The marriage of a feme Marriage of a 
sole, after the proceedings have commenced before '^'^'^^tion 
the arbitrator, is also a revocation of his authority, but 
in case of loss or damage to the opposite side by such 
marriage, an action for damages would lie. The Bankruptcy 
bankruptcy of one of the parties to submission p^^^^no^t^^ 
does not necessarily act as a revocation, although revocation, 
taking into consideration the futility of proceeding 
in a case of ths^t kind, and also the small chance there 
would be of benefiting by the award of the arbitrator, 
if given against the bankrupt, it seems likely that 
the bankruptcy would enable the other party to the 
submission to revoke, if he were so disposed. Any 
misconduct on the part of the arbitrator of such a Misconduct of 
character as would affect the rights of the parties, 
would also be grounds for a revocation: manifestly if 
he takes a bribe from one of the parties, or receives if betakes 
hospitality, when such hospitality is given and ac- 

D 
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ceptedwith the object and result of biassing the mind ^ 
of the arbitrator, but not otherwise. {Moseley v. 
Simpson, 16 Eq., 226.) If the arbitrator privately 
takes the evidence of a witness without the knowledge 
of one of the parties to the submission*— that being a 
course of procedure that could only have the effect of 
causing the arbitrator to err in his judgment — and so 
acts unfairly to one of the parties to the dispute, it 
would be grounds for a revocation of his authority. 
The death of an arbitrator was originally a revocation 
of the submission, but now it is provided by the 
C. L. P. Act, 1854, ss. 12 and 13, that the judge may 
appoint a new arbitrator (in default of the parties 
doing so) in case of the death, incapacity, or refusal 
of an arbitrator to act: and in case of the appointment 
of two arbitrators, and one dies, refuses to act, or be- 
comes incs^pable of doing so, the survivor can act alone. 
The L. C. C. Acts, 8 & 9 Vict., c. 18, Companies 
clauses Consolidation Acts, 8 & 9 Vict., c. 16, 
the Kailway Co.'s Clauses Act, 8 & 9 Vict,, c. 20, 
and the Bailway Co.'s Arbitration Act, SS & 2S 
Vict., c. 59, all contain clauses providing for the 
appointment of arbitrator in place of the one who 
dies, or refuses to act, or becomes incapable of acting. 
It has been said previously, that the death of one of 
the parties to arbitration would revoke the submission 
and put a stop to all the proceedings in the matter. 
This result would not occur if a clause were inserted 
in the submission expressly providing that in case 
of the death of one of the parties, the proceedings 
should not be stopped, and if there are several 
parties on either side, death does not appear to act as 
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a revocation ; but the award only binds the survivors 
to the agreement^ and has no effect upon the personal 
representatives of the deceased. 

Where the revocation is by consent of the parties^ if submission 
it must be effected by an instrument of as high a ^ ^^ ^5®^* 

; ^ ^ , ° revooatioii to 

-character as the submission itself, and if the latter is be by deed 
by deed, the revocation must be by deed also. 

Having thus far endeavoured to show what is a sub- As to arbi. 
mission to arbitration, what matters may be included ^^^^^' 
in it, how it may be made, altered, enlarged and 
revoked ; we will next proceed to consider the arbi- 
trator, his duties and responsibHities before giving 
the award, and the principles that ought to guide 
him during the time he holds that position. 



CHAPTER IV. 

DUTIES AND POWERS OF AN ARBITRATOR. 

As the questions brought before an arbitrator are 
irequendy of very considerable importance, and such 
-as require a special knowledge for their due con- 
sideration and eventual settlement, it is of the highest 
importance that a suitable person should be chosen 
for so responsible a post The legislature acknow* 
ledging this principle has acted upon it by providing 
in the Judicature Acts for the appointment of special 
as well as official referees, so that aU cases requiring 
^special knowledge or skill may have men of experience 
4x> decide them. It has also, in its desire to do justice^ 

D 2 
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empowered the Courts to call in the services of pro- 
perly-qualified men as assessors to sit on the Bench 
during the trial of any action in which their special 
knowledge may be of assistance to the Court. The 
" High Court of Parliament " having thus provided 
that cases requiring judicial settlement shall have 
every advantage that can be obtained by special 
knowledge^ it is not too much to expect that parties 
to a reference, who have agreed to refer their dis- 
putes to arbitration, should exercise equal care in 
providing for the proper settlement of their affairs, 
and for that purpose should choose a suitable person 
to act as arbitrator between them. The necessity for 
these remarks will be seen when we answer the ques- 
tion. Who may be an arbitrator ? for we find that, 
except in those cases where specially- qualified per- 
sons are by statute to be selected for the post, any 
person may be appointed to the office, " for an arbi- 
trator, being a judge elected by the party, every one 
capable of making an arbitrament may be an arbi- 
trator" {Comyns* Digest ^ Arb.y B.); but Comyns 
there disqualifies idiots, lunatics, infants, and married 
women, but if any party to a submission should choose 
any of the class mentioned, with a full knowledge of 
the circumstances, and agree to abide by their decision, 
it appears that such a decision would be binding, and 
could not afterwards be called in question, neither 
could the party making such choice refuse to obey 
the award, or object to the want of capacity in the 
person chosen by himself, as he would have nobody 
but himself to blame in the matter. An arbitrator 
should be a man who is not personally concerned in 
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the dispute, and who is in a totally independent posi- 
tion so far as either of the parties to the arbitration 
is concerned^ and who is not labouring under any 
mental or other incapacity. He should have no in- ghonld have 
terest in the question brought before him, as that ^^ interest. 
would render him incompetent to perform the office ; 
but if, having an interest in the dispute, he makes no if having 
secret of it, and the fact of such interest existing is ^^^toboth 
known at the time to both the parties, and they, not- parties, 
withstanding, proceed with the reference, the award 
is good. But the Court will restrain an arbitrator court will 
from proceeding in a matter if it has reason to think restrain arbi- 

uracor u ne is 

he is not a fit person to undertake the duties of arbi- not a fit 
trator, and that it is not probable, owing to the cir- 
cumstances, that he will faithfully perform and 
honestly discharge his duty. {Beddow v, Beddow, 
9 Ch. Div., 89). 

The disqualifying interest must, however, be of Interest must 
such a nature as to bias or influence the mind of the mature to 
arbitrator, and the fact of his owing a sum of money, lo^^ence. 
or being simply a creditor to one of the parties to the 
arbitration, is not, it appears, sufficient personal in- 
terest to make void his award. Where an arbitrator Money owing 
had advanced a considerable amount of money to the p^^g to 
defendant before his appointment, and it was objected arbitrator 
that that fact gave him such an interest in the case as qualification 
would prejudice his award, the Master of the Bolls 
held that it was not sufficient interest to call for his 
interference. (Malmesbury R%ilu}ay Co, v. Buddy 
2 Ch. Div., 113). 

But stewards of a race-course, although they may Stewards of 

, » , ^ • .y 1 c r M.1^ • race-conrseaff 

nave an interest m the race by reason ot one oi tneir arbitrators 
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in disputed body having made a bet on the result, are not thereby 
incapacitated from being arbitrators in a disputed 
race. {Ellis v. Hopper, 28 L, J, Ex., 1). 
Acceptance of The acceptance of the office by the arbitrator ia 

necessary before the appointment is valid. 

We see, therefore, that the first requisite of an arbi- 
trator is that he shall not have any personal interest or 
feeling in the matter in dispute of such a nature as shall 
be likely to destroy that strict impartiality necessary for 
the proper performance of his duties; and that he 
should be above suspicion ; as if there is evidence of 
either partiality, bias, corruption, or fraud, the Courts 
will set aside his award. And if it is necessary for 
the arbitrator to be disinterested at the commence- 
ment of the proceedings, it is equally important for 
him to keep so during the progress of the arbitration,, 
and that during the time of his authority he do no act 
likely to bias his judgment or influence his award. 
5ot to receive He should not accept hospitality from one of the 
from eit^r Parties to the dispute, for, as we have shown, where 
P^'^^y- such hospitality was given to, and accepted by, the 

arbitrator during the reference, his award was held 
void. {Moseley v. Simpson, L, JR., 16 Equity, 226). 
Arbitrator's The arbitrator's authority only commences with 

commences t^e actual commencement of the duties of his office 
with adjual ^^^ ^Qgg jjQ^ jg^j.g fj.Q^ jjjg appointment to the post. 

proceedmgs. ^*^ ^ 

{Baker v. Stephens, 2 Q. B., 528.) Section 12 of the 
C. L. P. Act, 1854, provides that, " if in any case of 
arbitration where the document authorising the re- 
ference provides that the reference shall be to a 
single arbitrator, and all the parties do not, after 
differences have arisen, concur in the appointment of 
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an arbitrator, or, if any appointed arbitrator refuse to 
act, or become incapable of acting, or die, and the 
terms of such document do not show that it was 
intended that such vacancy should not be supplied^ 
and the parties do not concur in appointing a new Oourt may 
one, a Judge of any of the superior courts of law or ?^"^*f *^^^' 
equity, may, upon summons, appoint an arbitrator parties 
who shall have like powers to act in the reference, ^^^ 
and make the award as if he had been appointed by 
consent of all parties ; " that section of course only 
applies where the submission has been made a rule 
of Court, as unless that has been done, the Courts, 
as we have seen, have no jurisdiction. Section 15 of 
the same act, provides for cases where there is no 
mention in the submission as to the date on or before 
which the award is to be given. " The arbitrator act- 
ing under any such document, {i.e, rule of Court, or 
Judge's ordet), or compulsory order of reference, or 
under any order referring the award back, shall make 
his award under his hand, (unless such document or wherenodate 

order respectively, shall contain a different limit of ^^ ^®^» award 
, , to be made 

time), within three months after he has been in three 
appointed and shall have entered on the reference, or 
shall have been called upon to act by a notice in 
writing, from any party, but the parties may, by 
consent in writing, enlarge the term for making the 
award." The arbitrator being appointed, and having Arbitrator 

received notice of, and having accepted his appoint- *^*®r appoint- 
ment) has 
ment, mu^t consider himself a Judge, and give his powers of 

attention to the case, call his witnesses, take their evi- ^ ^' 

dence. and act in the matter as though he were both 

Judge and Jury. Like a Judge, he will be bound 
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Cannot give by the law, and cannot give his decision regardless of 
award. it, any more than a Judge can, for the law being made, 

has to be administrated, so that the arbitrator cannot 
in his award direct an act contrary to the law to be 
performed, if he did so his award would, without 
doubt, be set aside; but a mistake by the arbitrator 
as to the legal effect of his finding, is no ground for 
nullifyiug his award {Greenwood v, Brownhill, 44 
Mistake in -^« J'* ^7 C. A.); neither will a mistake in the law 

law not fatal itself set aside the award. After the arbitrator has 
to award. 

given his award his duty ceases and cannot be re- 
sumed, neither can he exercise any official act in 
connection with the matter. For good or evil, his 
award has been made and cannot be altered, neither 
can he correct any mistake in it, even within the 
time fixed for the award except by consent of the 
parties, although it may be a patent mistake, and can 
be shown to have occured in the copying of it from 
Anthority the original draft. The award having made in 
award^*^ proper form, the power and duty of the arbitrator is 

dead, and there is no process by which it can be 
revived. After his appointment, the arbitrator is 
armed with considerable judicial power, and has the 
same authority as a Judge, (in some cases more), as 
to the conduct of the case before him, but although 
his powers are great, his use of them is subject to the 
Has to fix revision of the Court. It is his duty to fix the time 
pUice^ and place of meeting, regard being had to the con- 

meeting, venience of the parties to the reference. If, as some- 

times happens, the parties have not been able to get 
up their evidence, a day should be fixed that would 
give them sufficient time for that purpose, and the 



DUTIES AND POWERS OP AN ABBITBATOB. 41 

arbitrator would do well to have the facts of the case Should have a 
fixed in his mind before the commencemetU of the £S^^(^ge of 
official proceedings. The time and place being fixed *^® ^acts. 
upon, the parties to the reference should attend Parties to 
before the arbitrator with their witnesses and the evi- arbitrator 
dence necessary to support their case. wito^es 

The witnesses must be served with a notice that Witnesses to 
their attendance will be required at the time and place ^^®^<>*^<5«- 
fixed upon, and such notice must be signed by the Notice to be 
arbitrator. The Act 3 & 4 Wm. IV., c. 42, s. 40 ^Sl^tfon. 
provides " That where the submission is by rule of 
Court, Judge's order, or at Nisi Priua in an action, or 
by an agreement containing a consent to such sub- 
mission being made a rule of Court,'' it shall be lawful 
for the Court by which such rule or order shall be 
made, or which shall be mentioned in such agreement, 
or for any Judge by rule or order to be made for that 
purpose to command the attendance and examination 
of any person to be named in such rule or order, and Courts can 
the disobedience to any such rule or order shall be attendance 
deemed a contempt of Court if in addition to the ^?^ «amina- 

^ ^ tion of 

service of such rule or order an appointment of the witnesses. 

time and place of attendance in obedience thereto, 

signed by one at least of the arbitrators or the 

umpire before whom such attendance is required, 

shall also be served either together, with, or after 

the service of such rule or order, provided always 

that every person whose attendance shall be so 

required, shall be entitled to the like conduct money 

and payment of expenses, and for loss of time» witnesses to 

as for and upon the attendance of any trial, provided attendance. 

also that the application made to such Court or Judge 
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for such rule or order, shall set forth the county 
where the witness is residing at the time, or satisfy 
such Court or Judge that such witness cannot be 
found. But the witnesses shall not be compelled ta 
attend at more than two consecutive days to be named 
in such order." Before the C. L. P. Act the Court of 
Chancery had no power to compel the attendance of 
witnesses, but now it appears that since the Judicature 
Acts, the Chancery Division of the High Court may, 
under this section, by order made on summons, and 
served as any ordinary subpoena, compel the atten 
dance of witnesses. ( Charhorongh v. Toothill, L. R., 
Where joint Ch. Die, 787.) Where there are (as is sometimes 
they should the case) several joint arbitrators appointed to repre- 
at^^h'^^^^^* sent different interests in the reference, they should 
meeting. all attend in person at the various meetings held in 

connection with the matter, and there should be no 
evidence taken unless in their joint presence. They 
must each personally hear the evidence, and form an 
opinion for themselves as to its value, as the arbitrator 
has no power to delegate his authority even to his co- 
arbitrators, and in case he does so, his award will be 
set aside {Dobson m Groves, 6 Q. B., 637). Joint 
arbitrators should also, in order to give validity to 
their award, consult together after the case is closed 
and all the evidence has been taken, in order to arrive 
at a fair and reasonable judgment from the facts 
before them, and they should each sign the award 
when they have agreed upon it; as they cannot, in 
giving the award, delegate their authority, any more 
than they can in taking evidence of the facts. If 
they do so, the award will be set aside. An arbi- 
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trator is bound to receive and hear the evidence 
brought before him, so far as that evidence refers to 
the question which he is called upon to decide, in the 
same manner as a Judge would be in a like case 
before him in Court; and he must hear the witnesses 
produced on both sides, for, if without good cause 
shown, he wilfully refuses to hear one side, his award Must hear 
will be bad and set aside accordingly. This is very 
clearly laid down by Lord Eldon in the case of 
Sharpe v. Bicker dyke, 3 DowL, 102, which case has 
since been under the review of the Courts upon many 
occasions, and the decision has generally been upheld^ 
and is now considered unassailable. 

The arbitrator must also give both parties a reason- Must not act 
able opportunity of bringing all their evidence before *^ ^ ^* 
him ; and in case one of the parties by his conduct 
cause a delay in the proceedings, he cannot on that 
account proceed with his award, as each party has a 
right to bring his evidence before the arbitrator, and 
must have reasonable allowance as to time for that 
purpose ; neither can an arbitrator give his award 
without due notice to the parties concerned, i.e. after Must give due 
having given one of the parties reason to believe that parties*^ ^ 
he will give him an extension of time in which to when award 
bring forward some other evidence, he cannot give 
his award without giving him an opportunity to do 
so. {Haigh v. Haighy 1 De G, F, 8f J.) If 
one party, after due notice being given and oppor- Arbitrator 
tunity afforded, will not appear at the time and ^^ absence of 
place fixed upon, the arbitrator mav, in his absence, o»®,?^ *^® 

^ . " parties after 

proceed with the reference unless the absent party notice. 
can give a reasonable and satisfactory excuse for his ab- 



44 



THE LAW OF AEBITBATION AND AWARDS. 



Should not go 
beyond the 
submission. 



Arbitrator 
must be 
jpresent. 



Arbitrator 
•can refuse 
•evidence. 



Is judge of 
•competency 
-of witnesses. 



sence. (Gladwin and Chilcote, 9 Dowl.y §50.) An 
arbitrator should confine his enquiries to the matters 
referred to him by the submission, and shoidd 
decline to take evidence on any questions not coming 
within the scope of the reference, and he should only 
take such evidence in the presence of the parties 
themselves, or of some one (as a solicitor) attending on 
their behalf, he should also, himself, be present in 
person. If he allows evidence to be taken in any 
other way, the Court, on application, will set aside the 
award. (Dobson v. Groves, 6 Q. JB,, 637.) It is not 
usual to exclude the parties themselves, but he may 
exclude all the other witnesses whilst one witness is 
giving his evidence. He should receive all the evi- 
dence brought before him when properly tendered by 
either party, and should carefully examine all the 
witnesses ; and, since the Act 14 & 15 Vict., c. 99, 
both the plaintiff and the defendant are competent 
witnesses. Where the arbitrator refuses to examine 
witnesses or to receive evidence, the Court will, it 
seems, sometimes set aside the award (Phipps v. 
Ingraniy 3 DowL, 669), but if the arbitrator is a man 
of special knowledge and skill, and has been ap- 
pointed by the parties to the reference on those 
grounds and in order that they may have the benefit 
of those qualities, and he in the course of the reference 
refuses to call witnesses or receive evidence on the 
special subject before him, the Court will not set 
aside his award on that account. (Johnson v. Cheapey 
5 Dowl, 247). 

The arbitrator is a judge as to the competency of 
the witnesses to give their evidence, as well as of the 
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admissibility of that evidence when given. He is not. Not as to 
however, a judge as to whether the evidence is ^dence*^^^ 
material, and should, therefore, receive all the evi- 
dence properly 'tendered to him; as rejecting any such 
evidence is a matter of great responsibility, even > 
though he may consider it of no importance to the 
case (Johnson v. Cheape, 5 Dotal,, 247) : although 
rejecting any evidence under a mistake as to its value 
is no ground for setting aside the award. (Perriman 
V. Steggall^ 9 Bing.y 679.) Where an arbitrator 
after closing the examination, refused, on the appli- 
cation of one of the parties, to call another meeting, 
although such party was in possession of fresh evi- 
dence repelling that given during the course of the 
proceedings and on which the award was founded, 
the Court refused to interfere. Every arbitrator 
having authority to hear, receive, and examine evi- Arbitrator 
dence, is empowered to administer an oath to all such admin[st?r^ ^^ 
witnesses as are legally called before him ; the Act oath. 
empowering him to do this is 14 & 15 Vict., c. 99, i4 & 15 Vict.^ 
s. 16, which provides—*' every Court, judge, officer, °- ^' ^' ^®- 
commissioner, arbitrator, or other person now or 
hereafter having by law, or by consent of parties, 
authority to hear, receive, and examine evidence, is 
hereby empowered to administer an oath to all such 
parties as are legally called before them respectively." . 
All parties attending a reference, including witnesses, Parties 

A ••iji» *.j»xi- * ^ r attendinsf a 

&c., are privileged from arrest dunng the period of reference 
their attendance at the reference, including the time ®®°^ ^^^^ 

a \ • arrest* 

occupied in their going to the place of meeting and 
returning home (RandaU v. Gumey,S B. 8f A., 252) ; 
and even also in cases where the parties go of their 
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own free will, i.e.y when their attendance might have 
been compelled in the first instance (S^ense v, Stuart, 
3 East, 89). The arbitrator should take every means 
at his disposal to arrive at a just conclusion, and in 
furtherance of that object should take such notes of 
the evidence tendered as will be necessary to enable 
him clearly to understand the facts, and to bear them 
and the evidence in mind, and he should, as far as 
possible, follow the course of procedure acted on by 
the Judge at a trial, as he may be quite sure that 
he wiU not go very far wrong with high judicial 
authority to support him. An arbitrator should not 
accept any private information bearing upon the 
question before him, or if he does receive such, he 
should, at the earliest opportunity, communicate it to 
the opposite party. {Harvey v. Shelton, 7 Bea., 462.) 
However, it is far more in accordance with the posi- 
tion he occupies, and with the judicial impartiality 
t of his office, to accept no evidence from either side, or 
from any of the parties to the reference, except in the 
presence and with the full knowledge of them all. 
If it comes to the knowledge of one of the parties 
that the arbitrator has taken an undue advantage, or 
acted in such a manner as would prejudice his in- 
terest in the award, he should at once revoke the 
submission; as, after any improper conduct on the 
part of the arbitrator has come to the knowledge of 
the injured party, if he still allow the proceedings to 
continue he waives his right to object. (Dretc v. 
Drew, 25 L. T., 282.) The arbitrator should be 
able to call for all the necessary books and docu- 
ments relating in any way to the question before him; 
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and in order that he may do so, there should be tionof 

1 • J. 3 • .^ !_•• •• i_* documents. 

a clause inserted in the submission givmg him power 
to demand their production when required. An 
official or special referee has no power to call for the 
production of documents in a .matter before him^ Official or 
and if he requires them he must take out a summons referee can- 
in the chambers of the judge to whom the action is ^o* ^^ for 

1 T mi . " o . , T 1 ^1 theprodnc- 

attached. ine various statutes^ vtz., the Land Clauses tion of 

ConsoUdation Acts of 1845, the Railway Clauses Con- ^^^^^^^t"- 

solidation Acts, 1845, and the Railway Companies' 

Arbitration Acts, 1845, all provide for the arbitrator 

taking evidence on oath, and also empowering him to 

call for the production of documents in all matters of 

•dispute arising under them. The arbitrator should 

not, as we have seen, close the hearing until he has 

lieard all the witnesses on both sides, as the Court Arbitrator 

wiU set aside the award if there is evidence that the sj^o^d aUow 

• • • . . time for 

arbitrator did not give reasonable opportunities to the parties to 
parties to complete their case, although there may ^eboase. 
have been unnecessary delay in the matter by one of 
them. (DoddingUm v. Hudson^ 1 JBing., 384; 
'Solomon v. Solomon, 28 L. /., Ex., 129.) Although 
the arbitrator is the judge as to the admissibility of 
•evidence, he is not thereby empowered to exercise an 
irresponsible discretion in the matter of receiving or Is bound by 

' r ' 1- 'J "Lj-'i- ji-j-i- same rules of 

arefusing such evidence, but is bound by the same evidence as 

rules in that matter as a Court of Law (Attorney- ^^^^ ®* 

General v, Davison, 1 M^Cld. 8f Y., 160) ; but, if 

•owing to a mistaken idea, yet desiring to act justly, 

he reject the evidence he ought to receive, or, on the But mistake 

-other hand receive the evidence of an incompetent ^^«Jj!?i"^" 

witness, the Court wiU not, on those grounds alone, award. 
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set aside the award. {Hagger v. Baker, lA M, 8f W.^ 
9.) It is better, however, to be too lenient in re- 
ceiving than too strict in refusing to accept the 
evidence tendered \ and if a question of doubt as to 
the admissibility arise in the arbitrator's mind, and he 
desire the opinion of the Court upon it, he can, it 
seems, obtain it by stating the points in a certificate 
giving all the necessary facts for such opinion. [At- 
torney-Oeneral v. Davison, supra.) In a case where 
an accountant was employed by the arbitrators to- 
go into a matter of accounts, and did so, and after 
making his report he was instructed to close the 
accounts. After the accounts were closed, one of 
the parties to the arbitration found other documents 
in connection with the closed accounts, and tendered 
them in evidence to the arbitrators at the last meeting 
held by them in connection with the matter. The 
arbitrators, after an inspection, declined to admit thenk 
in evidence on the ground of the delay that would be 
caused by thoroughly going into them. The Court 
held that it was merely a rejection of evidence by the 
arbitrator, and was not of such a character as to make 
void the award. {In re Marsh, 16 Z. J., Q. B,, 330 ;■ 
Russell on Arbitration, Qth 'Edit, p. 208.) 

If one of the parties to the arbitration, without good 
cause shown, refuses to go on with the reference, or 
to bring forward his evidence, or declines to attend 
the proceedings with the intention of thereby de- 
feating the reference, the arbitrator can proceed ex- 
parte, and give his award in his absence. It is usual 
in such cases for the arbitrator to give notice*, either 
verbally or in writing, to the absenting party of his. 
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N 

intention so to proceed, and the notice should be in Parties 
precise language, or the award may be set aside, fn^rmed^ 
{Gladcorn v. Chilcote, 9 DowL, 550.) when case is 

^-wr% oioseci* 

When the arbitrator has taken all the evidence 
tendered by the parties to the reference, and has satis- ^ 
fied himself that nothing material to the case has been After case 

1 I ... . • closed, fresh 

kept back^ it is his duty to inform the parties that he evidence can 

considers that the case is closed on both sides^ and *'®'®®®^^® • 
that he will now proceed to make his award. But 
it is in his power, if he thinks fit, to receive further 
evidence, or if the evidence he has received may with 
advantage be supplemented, he can call for fresh evi- 
dence. {Bignall r. Gale, 2 M. 8f 6?., 830.) 



CHAPTER V. 

JOINT ARBITRATORS AND THE UMPIRE. 

Matters in dispute, as we have mentioned, are Joint arbitra. 
frequently referred to two or more arbitrators, and 
although that course of procedure is not generally 
to be commended, still, as it exists, it has to be where two or 
dealt with. Where two or more arbitrators are ™°f® *^iL*I 

trators are 

appointed, the submission should provide for the appointed, 
appointment of an umpire in case of the disagree- of^^mpire.^'^ 
ment of the arbitrators, or when they do not give their 
decision within the time specified in the submission 
for that purpose. In some cases the umpire is named 
in the submission ; in others, the arbitrators are em- 
El 
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powered to choose an umpire, the latter is the better 

course to pursue. The arbitrators can (unless limited 

as to time by the submission) appoint an umpire any 

time, either before or after the time fixed for them to 

make their award, provided it be before the time 

limited for the umpire to make his umpirage. 

{Harding v, Nutts, 15 East, 556; Archbold, Vol,2y 

p. 832, 14^/i Edit) The C. L. P. Act, s. 14, provides 

that ** When the reference is to two arbitrators, and 

the terms of the document authorizing it do not show 

that it was intended there should not be an umpire, 

or provide otherwise for the appointment of an 

umpire, the two arbitrators may appoint an umpire 

at any time within the period during which they 

have power to make an award, unless they be called 

upon by notice, as aforesaid, to make the appointment 

sooner." The umpire should be appointed by all the 

arbitrators, and the appointment must be in writing, 

signed by them all in presence of each other. The 

umpire must not be appointed by chance, or the 

Court will set aside the award (in re Cassell, 9 B. 

» 

8f C, 624), and in a case where the arbitrators could 
not agree upon a suitable person and they agree to 
cast lots as to who should have the appointment, the 
Court held the appointment bad. (Wells v. Copicy 
2 B. 8f A., 218 ; but see in re Hopper^s Arbitra- 
tion, 2 Q. B.y 367.) 

In a case where a dispute arose between a share- 
holder and a company as to the price to be paid for 
his shares, and the arbitrators had neglected to 
apfpoint an umpire, it was held that the case was 
within the above section, and the Judge could appoint 
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an umpire. {Liquidators of Anglo-ItaUan Bank 
and Frangois de ttoza, 2 Q. JB., 452.) 

Section 27 of the L. C. C. Acts, 1845, provides : 
" That where more than one arbitrator shall have 
been appointed, such arbitrators shall, before they 
enter upon the matters referred to them, nominate 
and appoint, by writing under their hands, an umpire 
to decide on any such matters on which they shall 
differ, or which shall be referred to him under the 
provisions of this or the special act ; and if such um- 
pire shall die or become incapable to act, they shall 
forthwith, after such death or incapacity, appoint 
another umpire in his place, and the decision of 
every such umpire on the matters so referred, to him 
shall be final." Section VZ oi the Common Law Pro- Procedure 
cedure Act, 1854, 17 & 18 Vict., c. 125, refers to the lotiy &^i^ 
case of only one arbitrator and then proceeds, " or if, Vict., c. 125. 
where the parties or two arbitrators are at liberty to 
appoint an umpire or third arbitrator, such parties, 
or arbitrators, do not appoint an umpire or third 
arbitrator, or if any appointed umpire or third 
arbitrator refuse to act, or become incapable of 
acting, or die, and the terms of the document 
authorizing the reference do not show that it 
was intended such a vacancy should not be supplied, 
and the parties or arbitrators respectively do not ap- Where one 
point a new one ; then, in every such instance, any the umpire^' 
party may serve the remaining parties or the arbitra- ^*®?» *^' 
tors, as the case may be, with a written notice to ap- appoint 
point an arbitrator, umpire, or third arbitrator, partieTdonot. 
respectively; and if within seven clear days after 

such notice shall have been served, no arbitrator, 

E 2 
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trator must 
act. 



umpire, or third arbitrator be appointed, it shall be 
lawful for any Judge of any of the superior Courts 
of Law or Equity at Westminster, upon summons 
to be taken out by the party having served such 
notice as aforesaid, to appoint an arbitrator, umpire, 
or third arbitrator, as the case may be, and such arbi- 
trator, umpire, or third arbitrator, respectively, shall 
have the like power to act in the reference and make 
an award, as if he had been appointed by consent of 
all parties." Arbitrators cannot delegate their autho- 
rity to another — even in cases where two or more are 
chosen — so that each arbitrator appointed by the 
parties should be present at every meeting ; sift the 
evidence for himself, and sign the award. (Plews v. 
Middleton, 6 Q. S., 845; Wade v. Dowling, 4 JE. Sf 
B„ 44; Eads v. Williams, M L. /., Ch., 531.) If 

Where two ly^Q arbitrators are appointed, and by the submis- 
are chosen, , , i . j 

with power to sion are authorized to choose a third to act with 
thSd.** * them, they should do so before taking any steps in 
the reference ; and if two are empowered to act alone, 
and give a valid award, they can, in the absence of 
the third party, proceed with the reference; but there 
must have been a notice given to the third arbitrator of 
the time and place of jmeeting, and he must have 
refused to attend or take any part in the proceedings, 
{Goodman v. Sayers, 2 J. ^ M., 242; White v. 
Sharp, 12 M. ^ W., 712.) After the umpire is 
appointed and is called upon to act, he should examine 
the witnesses him self, but may, by consent of the parties, 
receive evidence from the arbitrators, and is bound 
bv the same rule of conduct as the arbitrators are, 
and if he refuse to hear and examine a witness after 



Umpire 
should ex- 
amine wit. 
neBtesdenovo, 
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having been asked to do so, his umpirage will be set 

aside {Salkeld v. Slater^ \% A. 8f K, 767) : and if Refusal to 

he refuse to hear further evidence in addition to that evidence 

^iven before the arbitrators, his umpirage is void, ^^pw^ 

{In re Jenkins v. Wife, 1 Dowl, N. &\, 276 ) The void, 
umpire must give his judgment within the time fixed 
by the deed appointing him to the post, and it 
depends upon the terms of the submission as to 

whether he can enlarge the time for making his um- Umpire 

pirage. (Re Sumford, 6 M. 8f SeL, 226.) There ^f^e!^'"^ 

is no stamp required on a document appointing an No stamp 

umpire, unless the appointment be by deed. (Rout- document'^ 

ledge v. Thornton, 4 Taunt., 704.) If an umpire appointing 

, "^ , ... . umpire,unles8 

IS appointed, and no specified time is fixed for him to appointment 

commence his duties, he has no authority to act until ^^ ^^ ®® * 

the arbitrators disagree. {Comyna* Digest, Arb., F.) Umpire's 

If the arbitrators join with an umpire in his deed *o^^oe8 

of umpirage, it will not invalidate the award, but ^J^o™ dig. 

'. • . » /M ' agreement of 

being unnecessary it will have no effect whatever, arbitrators. 

[Beck V. Sargent, 4 Taunt., 232.) Unless otherwise Unless spe- 

specially provided the appointment of umpire may be ^}^ ^"*" 

verbal. {Oliver v. Collings, 11 East, 367.) If the appointment 

arbitrators agree upon some points and disagree verbal, 

upon others, and they finally appeal to the umpire, umpire must 

the duty of the latter is to take the whole of the case co^isider the 

•' wnoie case. 

into consideration, and not simply those points on 
which the arbitrators have disagreed, unless it is 

provided in the submission ; and where the umpire costs of 

makes his umpirage on the disagreement of the arbi- ^"^P^^e. 
trators, or from their failing to make an award, he is 
entitled to charge, as costs, the fees due to the 
arbitrators as part of the cost of the reference. 
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{Ellison V. Ackroyd, 20 L. /., Q. 5., 193 ; Russell 
on Arbitration^ 6th Edit.y 249.) 



CHAPTER VL 

THE AWARD.— REQUISITES OF AN AWARD. 

The case before the arbitrator having been thus far 

concluded ; the witnesses on both sides having been 

heard and the evidence tendered by them having 

been received and duly sifted; nothing now remains 

but for the arbitrator to make his award, and, in so 

doing, the first consideration for him to bear in mind 

is that it must be made within the time fixed in the 

submission. If he is limited to a certain day, say the 

30th March, such day is included, and if the time has 

been enlarged, the award must be given within the 

enlarged time {re Highamy 9 DowL, 203) ; but the 

Arbitrator arbitrator has no power to limit the time fixed in the 

to shorten the submission for making his award (He Morphett 2, 

time. jj^ ^ j^^^ QOn) : neither can he makfe an award after 

his power has been revoked by either of the parties 
which, as we have seen, can now only be done by 
leave of the Court or a Judge, 3 & 4 Wm. IV., c. 42, 
s. 39. When the submission limits the time for giving 
Months mean the award to months, the Courts, following their 

lunar months. i , • «ii • i i ^1^-11 

usual practice, will consider such months to be lunar, 
^^ ^ , and not calendar months. {In re Swinfordy 6M, Sc S,, 

No form of , / / ^ -7 » 

words neces- 226.) There is no precise form of words necessary 
aww:d?^ ^^^ making the award ; it has only to show that the 
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arbitrator has finally and fully made up his mind as to 
its purport. It should follow the submission in every 
particular, and n6t include anything foreign^ to the 
questions to be decided, but should follow in all 
things the formalities required by the submission, 
otherwise ^t will be void; and where the submission is 
silent as to the form of the award, the arbitrator is at 
liberty to make use of such formalities as he chooses. 
{Everard v. Paterson, 6 Taunts 625 ; Hanson v. 
Liversedge, 2 Vent., 242.) It is not necessary to Eocitalg in 
recite in the award that an enlargement has been necessai^. 
made, although such a course may be pursued with 
advantage in accordance with the principle of i)re- 
cision that ought always to characterise the arbitrator's 
actions; so if the submission require a view of certain 
premises, and the view has been made, it is as well to 
recite the fact. {George v. Lousley, 8 East^ 13; 
Davies v. Pratty 17 (7. JB., 183). Although recitals 
are not necessary they are not unimportant, as they 
frequently tend to make clear what would be other- 
wise uncertain in the award. A plan may be plans and 
annexed to and incorporated with the award, and in ^^^©d by 
Johnson v. Latham, 20 L. J., Q. J5., 236, it was held reference, 
that words of explanation on a map were to be taken 
as a part of the award. The award should be in 
writing, for, by section 15, of the Common Law Pro- 
cedure Act, c. 125, it is enacted that an arbitrator 
acting under any such document or compulsory 
reference as aforesaid, or under any order referring 
the award back shall make his award under his hand ; 
and a parol award since the Act would only be valid 
#here the submission was verbal. As the folly of 
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sence of each 
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Should be 
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stamped. 
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verbal submissions has been shown it will only be neces- 
sary to repeat that the award should be in writing, and 
should also be signed by the arbitrator, or arbitrators 
as the case may be, bearing in mind that where there 
are joint arbitrators the award should be signed by all 
in the presence of each other, and a witness should 
attest the signatures. TEe award should also be 
made on paper, engrossed and properly stamped with 
an award stamp. The duty imposed on awards is 
regulated by the Acts 33 & 34 Vict., c. 97. 

When the amount or value of the matter in dispute 
does not exceed 

£5 
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and in any other case 



and where it exceeds £1000. 

not above provided for, £1 15s. Od. 

It is usual to give an award, stamped in accordance 
with the above scale, to the party in whose favour it is 
made, and a copy of it, unstamped, to the other. An 
unstamped award cannot be given in evidence nor 
enforced by an application to the Court. [Hill v. 
Slocombe, 9 Dowl.y 339.) 
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A non-professional arbitrator may obtain the assist- Arbitrator 
ance of counsel in framing the award, but he should i^gg^i adTice 
not choose for that purpose a professional man who *!_^*'?^^ 
has acted as legal adviser for one of the parties to the not where 
reference. {Fetherstonev.CooperydVes.^&J; Under* tratorwaa 
wood r. Bedford and Camb. Railway Co., 11; ol>i««todto. 
a B., N. &, 442.) 

A lay arbitrator will generally be allowed to 
have a legal adviser to sit with him during the* pro- 
ceedings, in order tb give him the necessary assistance 
and advice, but where an objection had been made by 
one of the parties to a legal arbitrator, and a lay arbi- 
trator was appointed, the latter was not entitled to 
have a lawyer to sit with him. {Proctor v. Williams, 
29 i. •/:, a P., 157.) When it is provided by the 
submission that the award ** shall be made and Award is pub. 
published ready to be delivered to the parties*' at ezecnted. 
their request, on a certain day, it is considered 
published when it is executed with the necessary 
formalities required by the submission. {Henfree v. 
Bromley, 6 East, 309.) Notice of such execution 
should be given to the parties ; as in case of setting 
aside the award, time only begins to run from such 
notice. {Brooke v. Mitchell, 6 M. 8f TF.,473.) When When award 
the arbitrator has published his award, he is then arbitrator'a' 
" functus officio," and cannot afterwards remedy any ^^^^l^^^^*^ 
mistake made, or rectify any blunder : ^.^., where he has Arbitrator 
made a mistake in his figures, or put down the wrong ^^^^^ 
name in the direction to pay costs. {Mordue v. Palmer, publication. 
L.R., 6 Ch.y 22 ; Irvine v. Elnon, 8 East, 54 ; Ward 
V. Dean, 3 B. ^ Ad., 234.) If after the time fixed for 
giving his award, he alters it, the original award will 
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standi and the alteration will have no effect whatever. 
{Henfree v, Bromley, 6 East, 309). In case of a 
mistake being made by the arbitrator, Sect. 8 of the 
C. L. P. Act, 17 & 18 Vict, c. 125, provides that " the 
Court or a Judge shall have power at any time, and 
from time to time, to remit the matters referred, or 
any or either of them, to the re-consideratic^ and re- 
determination of the said arbitrator." Either of the 
parties may obtain the award from the arbitrator after 
he has received notice of its^ execution, on pay- 
ment of his charges, and the arbitrator is justified in 
withholding the award until such charges are paid. 



Award must 
be final, and 
not include 
subsequent 
causes of 
dispute; 



Arbitrator 
can only 
make one 
award. 

Award must 
be entire and 
complete on 
day 
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AWAED MUST BE FINAL. 

The arbitrator must make his award a final decision 
of the questions submitted to him, but must only de- 
cide the actual questions and matters referred to him 
for determination. He cannot award payment of a 
debt which has become due after the parties have 
commenced the arbitration, or the payment of rent 
not due at the time the award was given. (Bun/ill 
V, Leigh, 7 Dowh, 175; Barnardiston v. Fowler, 10 
Mod., 204.) 

As an arbitrator can only make one award (unless 
by the submission he is authorised to make more), 
such award must be one entire instrument and com- 
plete in itself, and made at one time. It cannot be 
made at different times, or part one day and part 
another; even though each separate part is made 
before the time fixed for the award to be given. 
{Comyns* Digest, Arb,, B., 16.) But if there are 
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several arbitrators, they may meet and settle matters 
on different days, but their award upon the matters 
referred being " one and indivisible *' must be entire. Award matt 
Thus, where by an order of reference a cause and 
all matters in difference between A and B were re* 
ferred, and, by a subsequent order made after the first 
reference had commenced, it was directed that C 
should be made a party thereto as if he had been an 
original party, and that a cause between A and C, 
and all matters in difference between A B and C, 
each and every of them jointly and severally should 
be referred to the same arbitrator, and the arbitrator 
made two awards, in one of which he awarded that 
A was indebted to B without mentioning C, and in 
the other that A was indebted to C without mens 
tioning B ; it was held that both awards were bad, 
and that the arbitrator had not performed his duty 
properly, as there was no one award determining all 
matters in difference between all the parties. ( Winter v, 
Munton,2 Moore, 723; Bt^sell onArb., 6 Edit. ,266.) 
But where the arbitrator had power in cross actions 
between the parties to make an award or certificate, 
and he delivered two papers containing two certifi- 
cates, it was held that, if made at the same time, 
the two certificates were but one award, containing 
the decision of each cause written separately, so as to 
be applicable to the separate cases. {Smith v, Meeoe, 
6 B. 8f L., 520.) ^^^^^^^ 

The arbitrator, however, can, if so empowered by ciw* it 
the submission, make several awards ( WrighUon v, «ttlwii«ikmi 
Bywater, S M. 8f TT., 199), and each award will he "^jj* 
final and binding upon the parties. *w«ir<^ 
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By the Railway Companies' Arbitration Act, 1859, 
22 & 23 Vic, c. 59, s. 21, it is provided that arbitra- 
tors, in a reference under that Act, may make several 
awards, each on part of the matters referred. Where 
the award decides some only of the matters included 
in the submission, and leaves others untouched upon, 
it will be bad, as not being final. {Hayvoard v. 
PhUipB, 1 N. ^ P., 288.) 

An award must not leave the result conditional upon 
some act to be performed by one of the parties at a 
future time, as that would not be final. (Croft v. 
Harris, Cartheto, 187.) And an award directing 
that if A should surrender or give up his shares, he 
should receive a certain sum of money from B is bad. 
Lord Brougham in this case remarked that it is in 
vain to argue that this direction was the same as a 
direction to a party to do so-and-so upon another pro- 
ducing letters of administration, or that it is like the 
case of a party who is directed to do so-and-so upon 
a discharge being executed to him. (Baillie v. Edin- 
burgh Oil Gas Company, S C.^ K, 639.) The direc- 
tion should have been that B shall pay a certain sum 
of money, and that A shall give up the shares. If the 
award contain a proviso that upon the happening of a 
certain event it shall be wholly void, it will be bad as 
not being final ; as the happening of such future event 
might never take place {Kinge v. Fines, Sid., 59) ; and 
when the award contained a proviso that if either 
party were dissatisfied with such award, and if within 
a certain specified time they paid a sum of money to 
each other, the award should be void, and the parties 
should be at liberty to recommence proceedings, it 
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was held bad «w toto, {Sherry v\Iiichard8on, Pop*, 15.) 

But an alternative award is good, e.g., an award aJJ^^j^*^^^. 

that one party shall pay the other £100 by a certain 

day, and if such sura is not paid by that day then to 

pay £110 on a future day, is valid. {Rolls, Ab. Arb,, 

H.y 8 ; Comyns* Digest, Arb., E., 15.) 

As we have said, an arbitrator cannot delegate his Arbitrator 

, " cannot dele- 

authority, or any part of it, to another, but must make gate his 
a final and complete decision upon all the matters re- *" ^" ^* 
ferred to him, and take part personally in the pro- 
ceedings from the commencement. And an arbi- 
trator cannot reserve to himself power to perform any or reserve to 

* *^ •' himself fature 

judicial act in connection with the reference at a power to per- 

form a 

future time. And in a case where the award directed judicial act. 
that so many trees should be left on certain lands for 
house bote and hedge bote, as the arbitrator, upon the 
advice of counsel, should appoint, it was held that the 
award was bad, as reserving to the arbitrator certain 
judicial functions to be performed in future after his 
authority had expired by the giving of his award, 
{Thinr^e t\ Higby, Cro. Jac, 314.) 

An award that the parties, or some of them, shall Award of 
abide by the decision of a third person, whom they is bad. 
shall name, is void, on account of the delegation of 
the arbitrator's authority, whose duty it is to decide 
for himself. {Johnson v, Latham, 19 £. J., Q. B., 
329.) Also a partial delegation of authority makes Cannot par- 
void the award, as where an award directed that A gatef 
should pay B £50, and should also, at such time and 
place as B should appoint, b«g B's pardon, it was held 
void on account of the partial delegation of the arbi- 
trator's authority, whose duty it was to fix both time 



62 



THE LAW OF ABBITKATION AND AWABDS. 



Arbitrator 
cannot 
reserve nor 
except any 
matters for 
futnre 
litigation. 

■* Must decide 
all claims 
between 
parties. 



Arbitrator 
mast settle 
form of 
conveyance. 



and place for the performance of the award. {Glover 
V. Barriey 1 Salk., 71.) 

An arbitrator can neither reserve nor except any 
matters in dispute for future litigation; as if he do 
so his award is not final: «and where the arbitrators, in 
a reference of all matters in dispute between the 
parties, ordered one defendant to pay a certain sum to 
the complainant in full satisfaction of all claims 
against him as executor, or against his testator's 
estate, but directed that the other defendants should 
be at liberty to prosecute their claims against tes- 
tator's estate as though no reference had been made, 
the Court of Chancery held the awa(rd void for not 
deciding the various claims existing between the co* 
defendants. ( Turner v. Turner, S Buss, 494.) 

Where in a reference the defendant was ordered 
to pay the plaintiff a sum of money, unless within 
twenty-one days he should exonerate himself by affi- 
davit from certain payments and receipts, in which 
case he was to pay a less sum, the award was held 
bad. {Pedley v. Godd&rd, 7 T. R., 73.) And if an 
arbitrator award that a party shall execute convey- 
ances to be settled by such counsel as he, the arbi- 
trator, shall appoint, the award is bad ; as, although 
he need not of necessity draw the conveyance him- 
self, he should indicate the form of it, and not leave 
that to the discretion of the conveyancer employed. 
(Tandy v. Tandy, 9 Dowl, 1044.) 
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and bindipg upon the parties^ and so formed that no 

reasonable doubt could, upon the face of it, exist in 

any person's mind as to the real scope and meaning 

of the document, or the intention of the arbitrator in 

drawing it up. In this matter th^ Court will give Court will 

the arbitrator every advantage, and do their utmost to t^e award 

give his award certainty, if it is possible to do so. ^^ertain* 

If the award show such a certaintv as was contem- 

plated by the parties to the submission, it will be 

upheld : but uncertainty in a material part of it will pncertamty 

*^ ^ '' ^ m matenal 

be fatal. {Hawkins v. Colclovgh, 1 Burr, 274.) part fatal. 

Uncertainty or want of conclusiveness in an award 
does not yprimd faciei make it void where it can from 
circmmstances be made certain or conclusive; as where 
a sum of money was ordered to be paid within a 
certain time from the date of the award, and the 
award bore no date, it was held to be sufficiently Where Award 
certain. {Archbold, ISth Edit., 1337; Armit v. ^J'oounu 
Breame, 1 Salk, 76, 2 Lord Raymond, 1076.) The ^^om 

, ^ pablication. 

date of the award in this case would be calculated 
from the publication of it, from which time, as we 
have shown, it alone begins to be effective. And, 
where a bond was ordered to be given up to be can- 
celled within a certain time from the date, without 
stating the date, it was considered sufficient. {Bell 
V. Gipps, 2 Lord Raymond, 1141.) 

Where an arbitrator states facts to raise a question Stating facts 
of law for the Court, the facts should be stated with to raise a 
such a degree of certainty as will enable the Court to Jl^<^»<>^o^ 
draw their conclusions of law from them, and should 
not leave any fact to be implied by the Court. {Red- 
man on Arbitrations, p. 126.) 
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The award will be made certain where it can be 
eflfected without unduly interfering with its provisions; 
all cases of uncertainty being governed by the legal 
maxim, '' id certtim est quod cerium reddi potestt^^ It 
is not necessary for the arbitrator to fix the place at 
which the payment of money awarded must be made, 
but if it is doubtful whether the award has decided 
the question referred, or if it be uncertain how it has 
decided the matter referred, the award will be invalid. 
(Russell on Arb., 6th JEdit., p. 292.) 

An award to pay money or execute a release, is 
sufficiently certain although no time is mentioned for 
the performance of either of those actions, as either of 
them must be done within a reasonable time. {Free- 
man v. Bernard, 1 Salk, 69.) But when an act is 
ordered by the award to be done, the direction should 
be given in unmistakeable language, and such as to 
leave no possible doubt on the minds of the parties 
who have to perform it. (Price v. Popkin, 10 A. 8f -B., 
139.) 

Where an award directs the payment of a sum of 
money by one party to the other, the terms should not 
be ambiguous, but the precise sum should be men- 
tioned. An award that orders one party to pay the 
other so much money as is due "in conscience," 
without fixing the amount, is void for uncertainty. 
( fVatson V. Watson, Sly,, 28.) Such also would be 
the case where the award ordered one party to pay 
the other so much as the land was worth, without 
determining the value of such land. (Tittis r, Per- 
kins, Skin,, 247.) Also, where the award directed 
that one party should give security for money, with- 
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out Stating what the secnntjr was to he^ the award 
was held bad. (Thime v. Bijfif, Cro. Jac,^ 314.) 

'^ The award is bad that directs one party to pay so 
much for every quarter of malt, as malt may be sold 
for at the time of the award, without stating in what 
place the sale shall take place" {(hmjfiu* Digest, Arb,^ 
Jt, 11), for the price of malt is flnctnating and may 
sell for more in <me place than it does in another ; 
and the award was held bad where it directed one 
of the parties to deliver np certain specified goods, Prc^Mrtf 
three boxes and several books, without naming the ^^^ |^ 
books, or stating their number. {Coekeom v. Ogle, «P«afi«^ 
1 Lui^ S50.) 

It will be seen that a reasonable dq^ree of precision BoMontblo 
is required firom the arbitrator in lus award so as to 
show what lus intention is, and to enable that inten- 
tion to be effected, if an application to the Courts is 
necessary. The aim 61 every arbitrator, however, 
should be to make lus award as dear, predse, final, 
and complete as possible, not only for the sake of the 
satisfiiction thereby afforded to himself, but in order 
to avoid having the matters in the reference remitted 
back to him for his re-consideration and re-deter- 
mination. 
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Awards must not be on one side only ; for as all Award most 



disputes referred to arbitration are those between two 
parties, that which is awarded to be done to one must 
be an advantage to both, so as to end the controversy 
and discharge one bom lus obligation and give 

F 



bemutoaL 
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satisfaction to the other; for if it do not it is manifestly 

unjust; and therefore whenever it appears to the 

Court that; notwithstanding the award; the thing 

remains a duty as before^ and is not discharged; that 

apparently is an award on one side, and consequently 

void," {Bacon's Ahr. Arb., R, 3.) 

Award should When we say that an award should be mutual; it 

between would perhaps be better to say; should be ^^ just; " as^ 

P ^^ strictly speaking; there is no mutuality between parties 

either to an action at law or an arbitration; because one 
of them must take an adverse decision; and although, 
bothinan action at law and an arbitration; the endeavour 
of the authorities should be to place the parties as far 
as possible in the same position that they formerly 
occupied towards each other; or in other words, to 
confer upon each of them a mutual benefit or advan- 
tage, still experience goes to prove that such endea- 
vours never meet; in actual practice; with the success 
that they deserve. We usually find that after the action 
is over the settlement of fees alone too frequently causes 
an aching void that all the mutuality in the world can 
Award shonld never fill. However; an award ought to direct that 
tobe ^em ^^^ thing to be done shall be a final discharge of the 
the future. matters in reference; and ''if one party idone be 

ordered to do something; and nothing else appears 
to the Court; it shall be presumed that he alone is 
the wrong doer, and the award is good if it appears 
that he is; by the award; discharged of all actions that 
might be brought agaijost him for that wrong ; but 
when it appears that the arbitrator designs both 
parties satisfaction for the wrong done, there if the 
satisfaction designed be not well awarded, the whole 



AWARD MUST BE POSSIBLE, BEASONABLE, ETC. 67 

shall be yoid for the partiality." {Bacon^s Ahr. Arb,, 
E.^ 3.) An award therefore should be mutual in so 
iar that it is not manifestly unjust to one party. 



AWABD MUST BE POSSIBLE, REASONABLE, 
CONSISTENT, AND LEGAL. 

An award will be yoid if it be impossible of perform* Award most 
ance ; as if it directed one of the parties to do some ^^^^^"^ ^ 
act out of his power^ or if the arbitrator direct a thing 
to be done which is impossible, *^ ex naturd rti/* it is 
void; ''as if they award a sum of money to be paid at 
a day past, or that one party shall deliver up a deed 
not in his custpdy." {Bacan^s Abr. Arb.y E., 4 ; Lee 
V. Elkins, 12 Mod., 585.) But if the award direct the Award not 
performance of an act difficult to carry out, but which Jj^^^J^^* 
is not in itself contradictory or repugnant, it is valid ; 
e.g. an award directing one of the parties to pay £20, 
when he is not in possession (either present or pros- 
pective) of that amount ; for there is nothing contra- 
dictory in the award itself {Baean^s Air* Ari., 
£L, 4). If the award directs one of two things to 
be done, one of which is impossible, the award is n6t where one of 
void on that account if the other act is capable of per- ^®g^^ jg 
formance ; and the party will be bound to do the act, possible, 
that is the possible alternative. ( Wharton v^ King, 
^ J5. 4* Ad., 528; Simnumds v. Stoaine, 1 Taunt, 
548.) 

An award ought also to be reasonable; therefore, Award must 
•*' an award that one shall serve the other for two years i>o'f«w»«»Ws. 
is void, also an award that one party shall release 
his right to the land in satisfaction of a trespass." 

F 2 
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{Oomyns' Digest. Arb., E., 13); is void in both casea^ 

A^^*^ V^^^ as being unreasonable. The award must also be con- 
be consistent ^ 

sistent throughout^ for if one part of it is inconsistent 
with the other, or contradictory, it will be void ; and 
where an arbitrator directed by his award that A 
should pay B £100, and that both should give general 
releases, and subsequently B should pay A £20, the 
award was held bad. {Redman an Arb., p. 187, and 
9ee Ames v. Milward, 8 Taunt, 367.) If an arbi- 
trator direct by his award any act to be done that is 
and legal. illegal and contrary to the law, the award is bad 

so far as that act is concerned ; as where a sum of 
money due to one of the parties and stated on the 
face of the award to have arisen out of some illegal 
transaction between the parties, the award directing 
such sum to be paid was held bad; as regards that 
amount only. . (Aubert v. Maze, 2 B. ^ P., 871.) 



AWAED BAD IN PART. 

Award bad in An arbitrator in giving his award may, from a mis-^ 

taken idea of his power, exceed his authority and 

give his decision on certain points on which such 

decision is not required ; or may, on the other hand, 

exceed the authority conferred upon him by the sub-^ 

mission. And although in the olden time an award 

bad in part was considered wholly void, it is now 

a fixed principle of law that an award bad in part isr 

isonlyyoidso only void SO far as that part is concerned; that it 

p,^ ig stands good so far as the other part is concerned— ^ 

concerned. ^hat is, of course, where the two parts are separable 

and can be divided one from the other. If such* 
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.division cannot be rnade^ the award is bad in toto. 
(Addison v. Grey, £ WiU., 293 ; Seekham v. Bahh, 
S D. P. C.f 167.) And where an arbitrator exceeds 
bis authority in going beyond the terms of the sub- 
mission in order to direct the mode in which any of 
the matters awarded are to be done^ that part of the 
award may be rejected as a nullity. (Aitcheson v. 
Cargey, Z Bing., 199.) 

Where^ amongst other directions given by the Arbifarator 
award, an arbitrator ordered certain works to be ^J^^ future 
performed^ and extended the time for making his ai^^ority. 
final award so as to be able to decide future disputes^ 
the award was held to be bad so £ur as that part was 
concerned in which the arbitrator reserved to himself 
the power of deciding future disputes. {Manser v. 
Heaver, Z B. ^ Ad., 295.) 

An arbitrator, having the power of a judge at Ni^ incomplete 
Prius, ordered the payment of costs and damages at 
a certain time and place, and did not award execution. 
The part of the award referring to time and place 
was considered as surplussage, and the award was 
void pro tanto. {Bees v. Waters, 16 M. ^ W., 263.) 
Aod where an arbitrator reserved to himself power 
to appoint a lawyer to advise with him as to the 
proper form of certain conveyances which he had 
ordered to be prepared, it was held that he had ex- Where 

,,,.,. , , award nofc 

ceeded his authority and had no power to make any separable, 
such appointment, and that that part of the award, ^ ^^ 
being inseparable from the rest, the whole was bad. 
iln re Tandy, 9 D. P. C, 1044.) So where an arbi- 
trator awards costs, and the submission gives him no 
power over costs, tiiat part of his award will be 
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Not to exceed separated from the rest^ and treated as void» 

{Aitcheson v. Car gey ^ 13 Pricey 639,) 

And where an axbitrator orders mutual releases on 
payment of a sum of money over which he has juris- 
diction, and also of a sum over which he has none^ 
the former part of the award will be good and the 
latter void. {Pickering v, Watson, 2 fV, Bl., 1117; 
Kendrick v. Davies, 5 D. P. (7., 693, Doe d. Wil- 
liams V. Richardson^ 8 Taunty 697). 

Where an arbitrator, to whom a cause was referred 
by rule of Court, before issue joined, awarded as- 
follows: — ^^I award and direct that a verdict in this- 

cause be finally entered for the plaintifEs, with £ 

damages," the Court held that he had exceeded 
his jurisdiction in directing the entry of a yerdict,. 
and that as the award was not capable of separa- 
tion, being only in one sentence, it was bad 
altogether. {Jackson v. Clarke^ M^ CleL 4* K, 200.) 
And an error on the part of the arbitrator as to 
awarding costs, does not vitiate the whole of the 
award, but will [be void as to that part only by which 
such costs are awarded. {Roberts v, Eberhardt, 28^ 
£. J., C P., 74.) And where plaintiff was ordered 
to pay costs of the reference as between solicitor 
and client, and that defendant should pay plaintiff 
£50 towards such costs, it was considered that the 
award of costs between the solicitor and client was 
so mixed up with other parts of the award as to be 
inseparable, and the Whole of the award was conse* 
quentlyrejected. {Seccombev. Babb,S 2). C. P., 167.) 
Where bad Where consideration for the thing awarded to the 

is considera. Other side is bad, the award will be void in toio ; and 



Error in 
award not 
fatal.? 
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an award that oue party should pay for task-work^ tion for thing 

without mentioning the sum to be paid^ and that the award void. 

other party should pay £S5^ and that both parties 

should afterwards execute mutual releases^ it was 

held void, in toto, on the ground that the payment for 

doing the task-work was uncertain^ and that that was 

a consideration for the money to be paid by the other 

party. {Pope v. Brett^ 2 Saund., 293; Oamyns^ 

Digesty Arb.^ E., 14.) 

If an arbitrator decide on matters outside his 
authority, and by so doing ajBTect his authority in 
matters within the submission, the whole award will 
be set aside. {Marshall v. Dresser, S Q. B,y 878). 



CHAPTER VIL 

HOW TO AWABD ON A CAUSE. 

As actions at law or in the Chancery Division are 
frequently referred to the arbitrator for his decision^ 
as well as matters in an action, it is necessary that the 
arbitrator should fuQy understand this part of his 
duty ; how to make his award when a cause has been 
referred to him from the Courts, and also^ what is a 
sufficient determination in his award of the questions 
in reference. 

It appears that it is sufficient if he give an award Award moft 
that definitely concludes the matter in dispute, and it ^^^^S^^Uf, 
is not necessary that he should find for the plaintiff or mAttw. 
the defendant expressly. {Allen v. Lowe, 4 Q. S,, 
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Arbitrator 
need not set 
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pleadings. 

Should 
award on 
each issue* 



Where 
damages are 
dahncd 
award should 
state precise 
amount. 

Award must 
not give 
greater 
damages than 
are claimed. 



66.) And where an action is referred^ he need not, in 
his award, set out the pleadings. {Johnson v. Latham, 
20 L. /., Q. B.y 2S6.) But it is sufficient if he find 
in the words of the issue. ( Wykes v. Shiptony 8 N. 
^ M.y 240.) Where an action has been referred in 
which there are several issues, the arbitrator should, 
if requested, direct how all the issues are to be de- 
termined. ( Woof V. Hooper, 6 Scott, 281 ; 4 Bing* 
ham, N. G, 449 ; WiUiami v. Moulsdale, 7 M.^ TF., 
134.) Before the Jud. Acts were passed, in cases 
where the costs of the action were to abide the event 
of the award, and there were several issues, the duty 
of the arbitrator was to find on each issue — even in 
the absence of a request to that effect — in order to 
enable the officer, whose duty it was to do so, to tax 
the costs of the reference. {Kilburn v. Kilbum, 
13 M. 4- TV., 671 ; 2 2>. 4- L., 33 ; also Waddle v. 
Doumman, 1« M. * W., 662 ; 1 D. ^ i., 669.) It 
was not, however, necessary for the arbitrator to find 
specifically upon each issue, if it 'could be clearly 
inferred by the award in which way each of the 
issues had been decided. {Humphrey v. Pearce, 
22 L. /., Ex., 120.) 

If an action is referred, in which damages are 
claimed, the award should state clearly the amount of 
damages that are due to the party entitled to recover. 
Where an action is referred to an arbitrator, and 
damages are claimed in such action, he cannot award 
a greater sum for damages than the amount actually 
asked for. If he did so, judgment would be entered 
up for the amount only claimed by the plaintiff in 
the action. (Prentice v. Reed, 1 Taunt., 151.) And 
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if judgment is by mistake entered up for the amount 
nrrongly awarded, the Court will allow an amendment. 
(Prentice v. Meed, 1 Taunt., 151.) But before the Before 
Jud. Acts they would not allow any amendment of ^^^ j^q 
the declaration, even though it could be shown by amendnienfc 

° '^ allowed. 

affidavit that a greater debt could be proved before 
the arbitrator to be due and owing. {Pearee v. 
Cameron, 1 Jf . ^ Sel,, 675.) The arbitrator can now Amendment 
amend his award if the order of Nisi Prius gives jndloatupe"'* 
lum power to do so. {Archboldy 1S45, IZth Edit., ^cts- 
^ee note.) 

An arbitrator is also bound to the same extent and Arbitrator is 
in the same manner as a Judge and Jury would be, s^^ment of 
by the statement of claim delivered in an action, and ®l»"^* 
is not authorized to exceed the particulars of demand, 
or to direct the defendant to pay a larger sum than is 
claimed. But as the particulars of the plainti£f's 
demand are not of necessity before the arbitrator, even 
where the cause is refeired at the trial, if it is intended 
to limit the plaintiff's demand to the amount claimed 
by the partictdars, they should be brought before the 
arbitrator. {Kenrick v. Phillips, 7 Jf. ^ W., 415.) 

If an arbitrator have referred to him a submission what award 
of all the matters in dispute between parties who are °^j^^* "^ 
partners, and he award that the partnership shall be dispntes. 
dissolved, it has been held to be a good award. 
(Oreen v. Waring, 11 PT. Bl., 475.) But he is not 
bound by the terms of the submission to dissolve the 
partnership. {Simmonds v. Swaine, 1 Taunt., 548.) 
An arbitrator was, by the submission, authorized to 
decide upon what terms a partnership agreement 
should be dissolved; awarded, inter alia, that one 
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of the parties should be entitled to all the debts due 
to the firm, and^ if necessary^ sue for them in the 
name of his late partner ; it was there held that the 
arbitrator had not exceeded his authority in allowing 
one partner to sue in the name of the other for the 
recovery of such debts. {Burton v. Wigley, 1 Bing.y 
N. C.y 665 ; Goddart v, Mansjieldy 19 L. /., Q, B., 
305.) 

An arbitrator, where he is empowered by the sub- 
mission to settle the terms of the dissolution, has 
authority to restrain one partner from carrying on the 
same business within a certain distance from the par- 
ticular town in which the partnership business was 
carried on. {Morley v. Newman y 5 D. ^ i?., 317.) 
As an arbitrator cannot order a verdict or a judg- 
ment to be entered, it is usual^ when a cause is 
referred, whether it is referred before trial or at Nisi 
PriuSy expressly to direct in the submission the entry 
of a verdict. But see as to this point. {Everest v. 
Ritchie, 31 L. /, Ex., 350.) 

It was formerly held that where a cause and all 
matters in dispute were referred, the arbitrator should 
state in his award how much was due in respect of 
the cause and how much in respect of the matter in 
dispute, so as to show clearly that he had not ex- 
ceeded the limit assigned to the cause. Whether 
that would be so now is not very clear, but it would 
be necessary to state this in order to get a verdict 
entered for the cause. {Taylor v. Shuttleworth, 
6 Bing., N. C, 277; Bonner v. Charlton, 5 East, 139.) 

If a cause only is referred, the arbitrator cannot 
give an award on all matters in difiference between 
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the parties, neillier can he, withoat express direction thoarinintor 
in the sabmission, order a yerdict or a judgment to " 
be entered. {Atkingtm r. Jones, 1 D. 4* L., S25; 
Hawkyard r. Shocks, ft D. ^ L., 986.) 

Where, on a reference of a caose and all matters 
in difference between the parties all costs are to 
abide the event, and the arbitrator is to tax sach costs, 
it will be a sufficient decision if, by his award, he 
direct one party to pay a certain specified sum to the 
other; and he need not decide each of the issues sepa- 
rately, or state the amount of the costs separately. 
{Bradley v. Phelps, 6 £x., 897.) 

Where, on a reference of a cause, only the costs of wiLore ooets 
the reference and award, and not the costs of the cause, ^^J^lj^^ 
abide the event, the arbitrator need not find upon eyent. 
each specific issue unless expressly directed to do so 
by the submission, for the costs of the reference and 
award are determined by the action. {Duektaarih r. 
Harrison, 4 Jf. * TFl, 438.) 

Where one of the parties to the reference admits wbereone 
the claim of the other, but seeks to reduce the amount ^^^ ^^ 
at the balance by a set-off, the award is good, if it find other, 
a sum due to one of the parties by the other without 
making any mention of the set off {Brown v. Croy- 
don Canal Co., 9 A. ^ K, 5S3.) 

Where the arbitrator, without being so authorized where 
by the submission, directs that the verdict shall be ^^^^. 
entered for the plaintiff for a specified sum, it does authority. 
not amount to an order to the defendant to pay that 
sum, neither can the payment be enforced by attach- 
ment, but the award will be held to be void. {Hawk- 
yard r. Stocks, 2 D.4r L., 936.) 
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Arbitrator Where an arbitrator finds for the plaintiff^ either in 

pW^f^' the whole of the statement of claim or on that part 
should award Qj^\y ^q^ covered by the statement of defence, he 

camageB. ^ if 

should state the amount of damages due to the plain- 
tiff, as where he omitted to do so the award was held 
bad. (Wood v. Duncan, 7 DowL, 91.) 



CHAPTER VIII. 



AWARDING COSTS. 
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As the question of costs is of some importance in 
the matter of arbitration^ and as it is frequently the 
arbitrator's duty to award them, it will be as well to 
show in this chapter what are the costs in the cause; 
the costs of reference and award ; and the circum- 
stances under which the arbitrator is justified in 
awarding them. In the first place^ we may 
observe that the power ot the arbitrator to award 
costs depends entirely upon the terms of the sub- 
mission. If the submission is silent upon the point, 
and if there is no cause in Court to be referred, the 
arbitrator has no power to award costs. 

The costs in the cause are the costs incurred up to 
the time of the submission^ as well as the cost of the 
order of reference, including the making such 
reference a rule of Court and the subsequent pro- 
ceedings in the matter up to, and including, the 
making of the award, and any after proceedings. 
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The costs of reference are the expenses incurred by 
all parties to the reference^ whether in respect to 
matters in the cause^ or matters out of it^ and include 
the costs of attendance of witnesses examined before 
the arbitrator to prove the issues in a cause^ and the 
charges of the arbitrator. {Brawn v. Nehon, 13 M. Sf 
TV., 397.) The costs of an accountant employed by Costs of 
the' arbitrator to examine the books of the defendant, 
and also of the attendance of the plaintiff's solicitor 
with the accoimtant, are costs of the reference* 
{Hawkins v. Rigly, 29 L. /., C. P., 828.) 

The costs of the award are the amount of the arbi- 
trator's charges, and are deemed part of the costs of 
the reference ; they are usually paid when the award 
is taken up, and, as we have seen, the arbitrator can 
refuse to give up the award tmtil such charges are 
paid. {In re Coombs, 4 JBr«, 839.) If a cause is referred, 
and the submission makes provision that the costs 
shall either abide the event, or be at the discretion 
of the arbitrator, the costs (if there is no qualifying 
expression) will include the costs of the reference, as 
weU as of the award, and costs of cause ( Wood v. Where oosts 
KeJfy, 9 Hast, 486) ; in other words, all the costs of event, 
the action. Where, by the terms of the submission, 
the costs are to abide the event, the arbitrator has no 
power over them, but the party in whose favour the 
award is made will be entitled to them; and if the 
award be partly in fiivour of one party and partly in 
favour of the other, each party will have to pay his 
own costs, even though one of the parties to the 
award, and by virtue of it, has a substantial advantage 
over the other. {Oore v. Baker, iE.Sf B., 470; 
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Kehey v. Stupples^ 32 L. /., Ex., 6.) Where an 
actioii and all matters in difference were referred^ 
and the costs of the reference and award were to 
abide the event of the award, the arbitrator 
awarded a sum of money to the plaintiff in respect 
of the action^ and found for the defendant as to the 
matter in difference for £6 due from the plaintiff to 
the defendant^ and directed payment of the amoimtj 
the Court held that the plaintiff was not entitled to the 
costs of the reference and awards as the arbitrator had 
^ awarded in favour of each party. ( GribUe v. Buchanan, 

18 a B.y 691 ; Eeyfwlds v. Harris, 28 L. /., C. P., 26.) 
In this case, as neither party had failed but both had 
partially succeeded, neither party could be called upon 
to pay the costs, the award not being wholly decisive. 
Where a cause is referred, and the costs of the refer- 
ence are in the discretion of the arbitrator, and the costs 
of the cause only are to abide the event, the arbitrator 
may deal with the former at his discretion (Brown v. 
Where Nehon, 13 M* Sf W., 397); and where a cause is re- 

taken subject fcnr^d, the costs of the reference are not usually costs 
to reference, j^ ^^ cause, which latter only include the costs up 

to the time of reference. (Macintosh v. Bhfth, 8 
Moore, 211.) 

But where a verdict is taken, subject to a reference 

of the action to wi arbitrator who has to certify for 

whom and for what amount the verdict shall be 

As to refer- entered, and the costs of the action and the reference 

-ence of ^^ ^ abide the event, the costs of the reference are 

accounts ^ ' 

which are costs in the cause, and follow the legal event of the 
enaction. verdict. (Archbold, \Sth Edit., p. 1346; Deere v. 

Kirkhouse, 20 i. /., Q. B., 196.) 
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In a reference of accounts, inclading accounts which Where the 
are the subject of an action, the party who has the aiacretion as 
award in his favour is entitled to the payment of his ^ ^^^' 
costs. {Hemsworth v. Bryan, 1 C. B., 131.) 

If an arbitrator has power to award costs at his 
discretion, he may order either of the parties to pay 
the whole of the costs, or divide them equally between 
both parties, or he may make the successful party pay 
the whole amount. {Prottdfoot v. PoiUy \5 M. ^ 
TV., 198; Eose v. Bedfern, 10 W. E. 91, JEx.) 
But where a reference contained this clause, that 
the costs of the agreement of reference, and of the 
reference and award, should be in the discretion of 
the arbitrator and be defirayed as he should direct, and Where the 
the arbitrator in his award directed that the defen- ^^^^h 
■dant should pay a certain sum to the plaintiff, but the ?*^^^^^ P*^ 
award was silent as .to costs, it was held that the costs, 
award was void. (Richardson v, Worsley, 19 L. /., 
JEz., 817.) 

It appears that if the arbitrator award each. of the 
parties to a reference to pay half the costs incurred, 
one of the parties may pay all the charges, and, by so 
doing, obtain the award from the arbitrator; and after- 
wards, when he wishes to recover from the other 
party the amount of fees that he has over-paid, he 
has the same remedy against him as he would have had 
if the opposite party had refused to obey any other part 
of the award ; but the objection to awarding so im* 
portant a matter as the payment of costs in that loose 
way are many, and the safest way is to state clearly 
what proportion of the costs of the reference, and of 
the award, shall be paid by both the parties. {Bates v. 
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if either pay Townleyy2 Ez.y B., 152.) In order ako to avoid any 
charges, the objection likely to arise on this pointy it is usual tO' 
other party to order in the award that if either of the parties pay all 

repay half. *^ ^ '^ , 

the arbitrator's charges^ for the purpose of enabling^ 
him to take up the award, then, in that case, the other 
party shall repay him half the amount. {Marstick v^ 
Webber, 6 H. 8f iVl, 1.) In a reference where the 
costs of the reference and award were to be in the 
disqretion of any of the arbitrators, or of any two of 
them« *^ who shall by their award order and direct hj 
whom, to whom^ and in what proportion and manner 
the same shall be paid," the two arbitrators awarded 
Joint pay- that A, B, and C should pay the costs of the awards 
men o oos . ^^^ ^^ compensation to the arbitrator, in equal pro* 

portions, the award was held good, although it did 
not mention, or direct, in what manner the said costa 
were to be paid, or by whom, 6r to whom; as it suf-^ 
ficiendy indicated that each of the parties should pay^ 
a third of the whole amount. (JRe Y^ung and others, 
' 22 i. /., a P., 160 J Archbold. IZth Edit. p. 1347)- 



COSTS OF THE CAUSE. 

<< Costs to Ii2 connection with this question of costs we fre-^ 

evOTLt."^^ quendy come across the expression, " costs to abide 

the event," and it is only natural to ask the question. 
What event do the costs abide ? Is it the event of the 
award or the event of the cause, or the general event 
of the whole award ? This is a somewhat difficult 
«TO8tfl" only 4^®8tion to answer^ and it depends upon the wording- 
refers to oosts of the submission. If the submission only provides 
eyent. that ^^ the costs" are to abide the event and is silent 
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as to what costs^ the word costs applies to the costs of 
the whole event — that is^ the reference and the cause 
referred. 
Where the " costs of the cause '* are to abide the " Costs of 

- .1.1 1 cause *' to 

event; the expression there is taken to mean the costs abide event, 
in the action^ and not the whole costs including the 
reference and award. Where the costs^ both of the 
cause and the reference^ are to abide the event, that 
appears to mean the general event of the reference ; 
and unless all the issues are awarded in favour of one 
of the parties, each party will have to pay his own 
costs. ( Wood V. O* Kelly y 9 East., 436 ; Boodle v. 
Davies, 3 A. 8f K, 200.) 

In Cooper v, Pegg, reported in 24 i. /., (7. P., 
167, the Judges declined to give an opinion on the 
effect of an agreement ^'that the costs abide the 
event." L. J. Jervis remarked, referring to the case 
before him, " what may be the effect of the agreement 
that costs of the suit are to abide the event of the 
award I do not say," and Crowder, J., said, " I give 
no opinion as to the effect of the agreement that the 
costs are to abide the event of the award '' upon the 
present finding (that was upon the finding of the 
arbitrator in the cause); and in the case of Ellis v, 
DesilvUt 6 Q. J?. D., 54., it was held that the word 
*^ event " ought to be construed distributively, ^nd 
the award was remitted back to the arbitrator for him 
to find specific issues, so that the ofiicer could tax the 
costs of each issue respectively. 

Where the submission is silent as to the costs of an where 
action it is in the power of the arbitrator to order ^S^^^'^^S*^ 
either party to pay them; although no express autho- costs. 

G 
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rity is given to him upon that subject either by the 

rule or order of reference ; but if either the rule or 

Costs to abide order of reference direct that costs are to ^' abide the 

as upon event/' the arbitrator cannot exercise any discretion 

verdict. j^ ^j^g matter, either in awarding them or fixing their 

amount; and need not even notice them ; but in that 

case the costs follow, and are taxed in the same way 

as though the award were the verdict of a jury. 

{Firth V. JRobinsoTiy 1 B. 8f C, 277; Kendrick v. 

Daviesy 5 DowL, 693; Daubrey v, Rickmany 1 Scott, 

664.) 

Where a cause and all matters in di£ference be- 
tween the parties was referred^ and the costs of the 
cause were to abide the events the arbitrator found for 
the plaintiff as to the cause for the sum of £259 Is.^ 
and; as to all the matters in difference^ for the defen- 
dant for the sum of £242 13s. lOd., and it was held 
that "the event** of the reference was for the plaintiff, 
and he was entitled to his costs of the action. (Ste- 
phens t?. Chapman, 40 L, J,, Ex., 123.) So that it 
Award should will be seen from the cases that the award should 
^h'S^e °^ ^^ specific as to the issues before the arbitrator, and 
submitted. that his duty is to give his award upon each specific 

issue, so as to enable his intention to be carried into 

effect without injustice to either party. Where a 

cause and all matters in difference — and, amongst 

Reference of the matters in difference a suit in equity— were re- 

^i^^ ferred, and the costs were "to abide the event,'" 

equity to the arbitrator found on some of the issues in the 

cause for the plaintiffs, and awarded them damages ;. 
but as to the suit in equity, or rather as to so much 
of it as affected the plaintiffs, he restrained them from ' 
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proceeding with it, and also that they should npt 
take action to recover the damages awarded them 
by the said arbitrator nor the costs^ it was held that 
the event in this case meant the ultimate and general 
event of the whole .cause, and not merely that the 
event of each suit should, as regarded that suit, 
abide the event. {Heeves v. Macgregor, 9 ad.y £., 576.) 

Where the costs are to be at the discretion of the Costs at 
arbitrator '^ who is to ascertain the same/' it is his arbitrator. 
duty, before awarding, to ascertain and determine 
the amount {Morgan v. Smithy 9 M. ^ TV., 427), 
otherwise the award will be bad, and cannot be recti- 
fied by the taxing master on taxation. The arbitra- 
tor should not, by his award, fix his own charges. Arbitrator 
even if the costs of the reference and award are left his fees by 
to his discretion ; but, as he has the right to keep his *^® *^^^- 
award (as we have seen) until his charges are paid, 
he should direct in the award by which of the parties 
his costs are to be paid, and leave it to the taxing 
master to decide as to whether his claim is just : and 
if the amount paid on delivery of the award is exces- 
sive, and the arbitrator refuse to refund the over- 
charge, the party who has had to pay such excessive 
charge may recover, in an action, for money had and 
received. {Feamley v, Branson, 20 L. /., Q. J?., 178 ; 
in re Coombs, 5 Ex., 839.) fiut it does not appear 
that the Court will set aside or interfere with the Award not 
award on the ground that the arbitrator has therein ^^^ ^ 
named the amount of his charges, unless there is specified in it. 
evidence befor^ the Court that such charges are ex- 
cessive (Rose V. Red/em, 10 JT. E., 91, Mv.); but 
where, in an award, the arbitrator had fixed his own 

G2 
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charges and ordered one of the parties to pay them, 
the Court refused to order the' sum awarded to be 
enforced by attachment. {Parkinson v. Smith, 30 
L. /., Q. B.y 178.) 

Where an award is referred back by the Court on 
the ground that it is defective^ and the arbitrator hears 
fresh evidence and makes another awards the costs of 
such second reference will be borne equally by both 
parties. (Blair v. Janes, 6 Exch. 701.) But if the 
second award has been rendered necessary by the 
conduct of one of the parties in the reference, the 
party who is in fault will have to bear all the costs in 
connection with the first award, {Gladwin t?. Chilcote, 
9 Doto.y 550.) W here an action and all matters in 
difference are referred, the arbitrator may order 
either of the parties to pay the costs of the cause, but 
not of the reference and award ; although the rule of 
Court, or order of reference, were silent upon the 
question of costs. {Boe d. Wood v. Doe^ 2 T. i2., 
644; Whitehead v. Fish, 12 East, 165). 

Where the submission has been made a rule of 
Court, the Master of the Court has jurisdiction to tax 
the cost of the reference and award, although no cause 
is before the Court at the time of the reference. 
{Bhear v. Hanadine, 21 L. /., Ex. 127.) But the 
arbitrator has no power to order the costs to be taxed 
by any other person than the proper officer appointed 
for that purpose, as that would amount to a delega- 
tion of judicial authority, and his award would be bad. 

The taxing of the costs by the Master of the Court 
is considered a ministerial act, but by a stranger it is 
a judicial act; and an arbitrator, although he cannot 
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order a farther judicial act to be done, may reserve 
a ministerial act to be done either personally or by 
a stranger^ and either before or after the giving of the 
award. {Knott v. Longe, 2 Strange, 1023/ I7u>rpe v. 
Cole, % C.M.Sr jB., S67.) An arbitrator can only 
award costs as between party and party^ unless he is 
directed to do so by the order of reference ( White- 
head V. Fish. 17 East, 165.); but in a reference in a 
Court of Chancery before the Jud. Acts, L. J. Mellish 
held that where both the costs of the reference and of ^«^ ®<^^ 

of reference 

the suit are left to the discretion of the arbitrator, and of canse 
that gives him jurisdiction to give costs as between ^^tion of 
solicitor and client (Mordue v. Palmer, 49 L. /•, arbitrator. 
Ch,, 10), but when an arbitrator awards costs as 
between solicitor and client, and the costs are so 
taxed, the Court should be moved to set aside the 
award, not to review the taxation. {Bartle v. Musgrave^ 
1 DowL, N,S., 325.) An error as to costs does not 
necessarily invalidate the whole award. {Aitcheson 
V. Cargey, 9 Moore, 381.) 

Where in a reference of two causes, damages in 
the first cause were ordered by the award to be set 
off against the costs, and in the second an order to the 
prejudice of the solicitor's Hen for his costs in the 
first cause, it was held void as being in contravention 
of the rule of the Court. {Couell v. Betteleg, 9 
Bing., 432.) 

Where a reference is (by consent) before trial, and 
the costs are to abide the event, the plaintiff will 
generally get his costs if he succeed (notwithstanding 
the County Courts Act), whatever damages he may 
recover. {Fream v. Sargent^ 32 L. J., Ex. 281). 
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The County Courts Act, 18 & 14 Vic, c. 61, s. 
11, provides that if a plaintiff shall recover less than 
£20 in an action, he shall not be entitled to the costs. 
On an appeal to quarter sessions it was ordered that 
the matter in dispute should be referred to arbitra- 
tion. The arbitrator awarded that the appeal be 
dismissed, and that the appellants pay the costs of 
the appeal; but, as the order of reference was silent 
as to costs, it was held that the arbitrator had no 
power to award them. ( West London Railway Co. 
V. Fulham Union and Parishy 5 Q, J9., 361.) 
When arbi. An arbitrator has a very considerable power over 

award cost. ^^s^s when he is directed to award them. If the sub- 
mission contains no direction as to costs, he may award 
CourtwiU not a gross sum to be paid, and the Court will not review 
dedSon as to ^^^ direction on that ground unless the amount is so 
costs. excessive as to call for its action. Where the costs 

of the agreement and of the reference and award 
were to be in the discretion of the arbitrator, and " to 
be defrayed as he should direct,'' and the arbitrator 
in his award made no mention of costs, the award was 
held bad. (Richardson v. Worsley, 19 L. J., JEc., 817.) 
The London County Courts Act, 1869 ; the Rail- 
way Clauses Consolidation Act, 1845; the Com- 
panies' Clauses Consolidation Act, 1845; and the 
• Railway Companies' Arbitration Act, all provide for 
the payment of the costs in any reference taking 
place under those Acts. 



TAXATION OF COSTS. 
Costs can only 

Master. ^ Costs can only be taxed by the oflSicer of the Court 
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appointed for that purpose, in cases where the sub- 
mission is made a rule of Court, and also where 

the arbitrator has not awarded a gross sum for costs; Where arbi- 

but has awarded costs generally, with or without any gross sum for 

express direction as to taxation by the Master. By ^^^^ 

rule 170, H. T., 1853, '^ costs may be taxed on an costs may be 

award, notwithstanding the time for setting aside the the time for 

award has not elapsed." Before that rule, the party «®?5"^? ^^"^ 

^ ^ f^ J aside has 

in whose favour the award had been made was not expired, 
entitled to have his costs taxed until the time had ex- 
pired during which the unsuccessful party could 
have moved to have the award set aside. {HobdeU 
t). Miller, 2 Scott, N. R., 163.) 

Where a verdict has been taken at a trial, and the 
cause has been afterwards referred, and the costs of 
the cause, reference, and award, are to be paid 
by one of the parties, such costs should be taxed 
separately if it is intended to sign judgment for the 
costs of the action. And when the arbitrator directs 
the costs of the action to be taxed by the taxing 
master, they should be taxed as upon a verdict. 
{Bignall v. Gale, 4c Sc, N. K, 570; AUenby v. 
Proudlock, 5 N. ^ Af., 636.) 

There is no necessity to produce an affidavit to No necesBity 
verify the award ; although if only a copy of the a^^. ^ 
award were produced, and the opposite party made 
objection to the taxation, the master would probably 
require the direction of the Court for his guidance in 
the matter. It is not usually the practice to allow Costs of more 

_ ^ , , .* than one 

the costs of more than one counsel appearmg on ooimselnot 
either side— that is, in case of an ordinary reference. ^^^^^ 
Of course, where it is considered necessary to have 
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more than one on account of the importance of the 
issues inyolved^ the usual practice would be relaxed, 
and it lies in the discretion of the taxing master to 
decide when such necessity has arisen. In a case 
where an accountant was^ by order of the arbitrator , 
called in to examine the defendant's books at his 
counting house, in order to be able to report, for the 
purposes of the reference, the amount of profit that 
had been made by the defendant on certain transac- 
tions as represented by such books, had bo ac- 
countant been called in, the investigation of the said 
books would haye been held before the arbitrator 
himself, and a great loss of time, and a much greater 
cost to the parties, would have been incurred; there- 
fore the master, who taxed the costs of the plaintiff at 
the reference, allowed the charges of the accountant; 
but disallowed those of the plaintiff's solicitor attend- 
ing the meetings. {Hawkins v. Rigby, 29 L. /., C. P., 
229). 

The arbitrator should be empowered by the sub- 
mission to certify for costs, so as to give him the same 
power over them as a Judge has over the costs of a 
trial. Without that power his award has not the same 
authority as a Judge's certificate. When he has the 
power to certify and does not exercise it, the Judge, 
by whose order the cause was referred, has not power 
to grant a certificate, as the arbitrator by the sub- 
mission has succeeded to all the powers of the Judge, 
and it is his duty to exercise them. (Richardson v. 
Eensitt, 6 M. ^ G., 712.) 

The master must tax the costs according to the 
language of the award, and where there is a difficulty 
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as to the legal effect of the awards the Court will submisBion. 

direct the master as to how the costs are to be taxed, i,^ ^ow oosto 

{Reynolds v. Harris, 28 L. /., C. P., 26.) S^Jd.^^ 

When the evidence of a witness is not received by when arbi- 

the arbitrator, and where he has good grounds for re- ^denoe ^o/** 

lecting such witness, the cost of his attendance at the ^tness, coate 

' . . of latter not 

reference will not be allowed by the taxing master. allowed. 

The Court has no summary jurisdiction over the Conrt has n<y 

arbitrator as regards his charges, neither can it compel J^^^on. 

him to submit them to taxation. (Dossett v. Oingell, ^ a^W- 

^ _ . trator's 

2M.8f 6r.,870; In re Combs, 4 Ex., 839.) It is not charges, 
usually the case that the arbitrator's charges are ques- 
tioned by the taxing master, the latter generally passes 
them without inquiry. There is no particular scale 
of fees applicable to the case of a Queen's Counsel 
being appointed arbitrator, and the taxing master has 
discretion in all cases to allow such costs as the 
nature and difficulty of the case may require. {Sin* 
clair V. Great Eastern Railway Co., 39 L. /., C. P., 
165.) 
When an arbitrator has power to certify for costs. Arbitrator 

1111. •..1 • ft* •• shonld alwaya 

ne should not omit to do so, as, in case of his omission, certify when 

the award will be referred back for him to amend it ^® ^^* power.- 

as to costs. {Harland t?. Mayor of Newcastle, 39 

X. /., Q. B.y 69.) In one case an arbitrator was not 

allowed the costs of a solicitor who prepared his award; 

the taxing master considering that the arbitrator's 

charges for four days (£50 10s.) were quite sufficient 

to enable him to pay for such professional assistance 

as he required. {Qalloway v. Key worth, 23 L. J., 

a p., 218.) 

When the arbitrator awards the payment of costs 
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to the plaintiff^ subject to proper taxation^ and men* 
When day for tions some particular day before which such costs are 

^zation is , . 

:named. to be taxed^ it is the duty of the defendant^ and not 

the plaintiff^ to have them taxed before such day^ and 
if he fail, the plaintiff can proceed ex parte with the 
taxation. {Candler v. Fuller, Willes, 62.) 
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GBNJIRAL OBSERVATIONS ON THE AWAED.—WHAT 

THE AWARD MAY DIRECT. 

The award of an arbitrator must not, as we have 
seen, exceed the submission, nor interfere with matters 
that are not included therein; the arbitrator should 
adjudicate only upon the issues brought specifically 
before him^ and he can only bind the parties to the 
submission, and not strangers; for although, as we 
have seen, his powers are great, yet his authority is 
limited and there are bounds which he cannot pass. 
Now an arbitrator cannot award an act to be done by 
a stranger to the submission, but he can award that the 
parties to the submission shall do some act to a 
stranger if it be for the stranger's benefit. ** Neither 
can he award that two shall intermarry; for that ought 
to be at the choice of the parties, and the bodies of 
the parties are not submitted to the power of the 
arbitrator." {Bacon's Abri. Arb.j JE. 3,) Neither is 
an arbitrator justified in making what he may con- 
sider to be a fair and equitable settlement of the ques- 
tion before him ; where, therefore, in a reference re- 
specting the title to land, an arbitrator directed that 
the defendant should have the brakes growing in it 
for the remainder of his life, the award was held bad; 
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as the title to the land was not determined by it, 

which title was the question to be settled. An arbi- 

trator cannot bind a man's Uberty or right to real ^^^^^^^ 

property where only personal things are submitted ; 

therefore, if the award direct that one party shall 

serve the other for two years, or if his award direct 

a release of the right to lands in satisfaction for a 

trespass, the award is bad (Bacon, Abri. Arb., F. ; 

Bolls' Abri, Arb., p. 243); for nobody can be 

supposed to submit more than his personal estate to 

answer a personal injury, for his personal estate only 

might be taken in execution by the common law ; 

therefore, if the arbitrators award a horse, money, or Oan^»^rd 

a quart of wine in satisfaction for a trespass, the award fg^^^j^j^ ^ 

is good. {Bolls' Abr. Arb., 243 ; but see Hems- "^oney. 

worth V. Brian, 1 C. 5., 131.) So, on a reference as 

to the amount of rent due, an arbitrator has no 

power to award a distress for the recovery of the 

rent owing, unless the submission gives him such 

power. {Pascoe v. Pascoe, 3 Bing., N. CI, 898.) 

An arbitrator has no power to award the perfor- Arbitrator 
mance of a criminal act. Neither can he direct a p^rmanoe 
party by his award to do anything that would make ^ °"°^*^ 
him a trespasser on the land of another ; but if he 
direct the payment of money on a date which hap- 
pens not to be a lawful day for the transaction of Payment of 
business, such as Sunday, the award will not thereby q^H^ 
be invalidated. {Bacon's Abr. Arb., E., 4.) 

If the assignees of a bankrupt receive payment, by Payment by 
mistake, of a larger sum than is owing to the bank- ^1^^^.^ 
rupt's estate by the party making such payment, the 
arbitrator has power to order the repayment by the 
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assignees of the whole amount of the money so over- 
paid. {Malcolm v. Fullarton, 2 T. -B., 645.) 

The arbitrator has a general power of allowing 
interest that one party may be entitled to. Whether 
any interest, and if so what amount is due^ are ques- 
tions of facts upon which the arbitrator has power to 
adjudicate. In questions as to partnership, he has,, 
as we have seen, power to order a dissolution on a 
reference of " all matters in difference ;" but cannot, 
without special authorization, appoint a receiver to 
collect the debts of the firm, and pay them accord« 
ing to his own direction ; he is sometimes, howeyer> 
appointed receiver himself. As an award that is 
vague and uncertain always tends to dissatisfaction, 
and frequently defeats the object of the reference, it 
will be seen how necessary it is to foUow, in all things, 
the enabling clauses of the submission. Whether 
the arbitrator is empowered to order the performance 
of a certain act to be done by the parties, or is only 
to say what shall be done in certain cases ; or whether 
his instructions only enable him to direct the pay- 
ment of money, or to fix the amount due and owing 
by one party to another, in short, whatever he directs 
by his award to be done should be directed in plain 
language, so as to prevent the possibility of a mistake 
being made by anyone of ordinary intelligence. He 
should also confine his attention to matters within 
the scope of the submission, and not travel outside 
the powers that the submission confers. Sufficient 
has now been said as to the award and its requi- 
sites, to show the importance that attaches to it, 
as well as to the terms in which it should be framed. 
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and the necessity there is for those terms to be 
definite^ clear, and precise. 



CHAPTER IX. 

BEFEBBING BACK THE AWABD. 

Originally the .Court had no power, without the 
consent of the parties to the submission, to refer the Befemng 
award back to the arbitrator for his correction or *^^^*'*®*» 
reconsideration; and as he could not himself alter it 
after it had been published, the only thing to be done 
with it, or that could be done with it, was for the 
Court to set it aside ; but the C. L. P. Act, 1854, 
17 & 18 Vict , c. 126, s. 8, provides that " In any case 
where reference shall be made to. arbitration as afore- 
said, the Court or Judge shall have power, at any time. Power of 
1 i» • • • 1 i» 1 Jndge to 

and nrom time to time, to remit the matters referred, refer back. 

or any or either of them, to the reconsideration and 
redetermination of the said arbitrator, upon such 
terms as to costs and otherwise as to the said Court 
or Judge may seem proper." This clause empowers 
the Court or Judge to refer back the award for 
the arbitrator's reconsideration in cases where, 
before the act, they could have done so, if the submis- 
sion had contained a clause giving them the power. 
{MUls V. Bowyer^s Society, S Kay ^ J., 66; Hodg- ' 
kinson v. Femiey 27 L. /., C. P., 66.) It applies also 
to all compulsory references, as well as to references by 
consent; and the Court can refer back the award under 
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that section, even though no motion has been made 

to set it aside. {Morris v. Morris, 6 E. Sr B.y 383.) 

Award under An award made when the submission is under the 

Acta ^ L. C. C. Acts, 1845, is within this section and may 

be referred back. In one case, a letter, alleged to 

have been written by one of the parties to the refer- 

Diaoovery of ence, was discovered after the award was made, and 

evidence. ^^^ arbitrator admitted that if it had been put in 

evidence, it would have materially altered his award; 

the Court, in that case, remitted the award back to the 

arbitrator, although it was sworn, by the party alleged 

to have written it, that the letter wals a forgery. (Bur- 

nard v. Wainwright, 19 L, /., Q. -B., 423.) Also,. 

Where arbi. when more than one arbitrator is appointed, and the 

^*icSitly ^ joint arbitrators have not duly executed the award in 

ezeouted presence of each other, the Judge will refer back the 

award, {Arming v. Hartley , 27 X. /., Ex,, 145.) 
Where wrong An award in favour of the plaintiff was also referred 
nameiMerted back, because the defendant was described by a 
in award. wrong Christian name. The plaintiff applied to 

the Court for a rule either to compel the defend- 
ant to pay what was awarded, or to remit the award, 
BO as to have the mistake put right; the defend- 
ant objected, but the Court remitted the award for 
such correction to be made. {Davies v. Pratt, 16 B,, 
586; HoweU v. Clements, 1 M. ^ G., 1044.) 

In a case where a lettQr^book containing copies of 
the various letters that had been produced in evidence 
before the arbitrator, and marked by him, was left in 
his hands at the close of the proceedings, so that he 
might be able to refer to them in order to make his 
award, and in his award he referred to the copy of a 
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letter contained in the book, but which was not 

marked by him as having been produced in evidence, 

the Court ordered the case to be referred back to the 

arbitrator, so that the party who was prejudicially 

affected by such letter should have an opportunity 

of explaining^ its contents {Davenport v. Vtckery, 

9 W. R.y 701.) 

An award will not be remitted back nor set aside for liot refenecK 

an alleged mistake in law attempted to be proved in ^e for^ 

affidavits, nor for the arbitrator to state a case when aUeged mis- 
take in Iftw. 
he has refused to do so {Baguley v. Markvoicky 30 L. 

/., a p., 342 ; Qibion v. Parker, 5 L. T., N. «, 

584). The arbitrator must not decline any part of Arbitrator 

the responsibility conferred on him by the submission, decline 

but must exercise his jurisdiction on all the points priadiotion. 

Inrought before him, as he is considered the final 

judge of law and of fact, and must act accordingly. 

(Bagtdey v. Marktoiek, see supra.) 

By the section of the C. L. P. Act quoted above 
the application to refer back may, it is said, be made 
at anytime; as the Court has power to refer back ''at 
any time, and from time to time," if necessary so to 
do. The application should, however, for the con- 
venience of all parties, be made as soon as possible ^^""^-^5^ 
aflter the award is published; or within a reasonable back in 
time after, preference being given to that time within ""i^!^^^ 
which the Court can be moved to set the award aside. 
Doe Sf Banks v. Holmes, 12 Q. B., 951. 

When it is necessary to refer the award back, it is Award 
usually remitted to the same arbitrator, and justly so, mitted to *^ 
as he knows all the circumstances of the case and has ^f ^ 

acbitEator^. 

heard and exammed the witnesses, and has put him- 
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self in possession of all the facts upon which he has to 
adjudicate. If there is evidence before the Court, of 
the corruption or misconduct of the arbitrator, and 
that it is of such a character as to invalidate the 
award in toto, it will not be referred back to the same 
arbitrator, but to another one to be chosen T^y the 
parties. {Anning v. Hartley, 27 L. /., Bx,, 145.) 

In a case where the arbitrator allowed a claim 
made by one of the parties, in the absence and with- 
out the knowledge of the other, and did not make a 
communication of the tact to the opposite side. 
Lord Romilly, who was then Mdster of the Rolls, re- 
fused to allow 'the award to be referred back to the 
same arbitrator, saying that his conduct in so al- 
lowing such claim was objectionable, notwithstanding 
his perfect honesty and good faith; but he considered 
the mind of the arbitrator would be biassed by his 
previous conduct^ and that he would endeavour to 
make it appear that the objection made to his award was 
useless. {Be Tidswell, 33 Beav, 217.) Where a 
reference was made to several arbitrators^ and one of 
them died after the award was made, and it was 
referred back^ it was remitted to the same arbitrators, 
and a fresh one was appointed in pursuance of the 
submission, (Lord v. Hawkins, 2 H. 8f JV., 
65.) 

When the award is referred back to the arbitrator^ 
all the powers that he originally possessed under the 
submission are revived, so far^ of course, as the mat- 
ters referred back are concerned. Where the award 
is referred for the arbitrator's re-consideration and 
re-determination of one or two points only, he can- 
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not^ as a general rule, revise the whole award, but 

must confine his attention to the point upon which 

he has to re-adjudicate, and he has no power 

whatever as to the other parts of the award. 

{McRae v. McLean, 2 A. ^ J5., 946.) When the 

award is referred back, the arbitrator must hear 

all the additional evidence necessary to enable 

him to make a final award. Where an arbitrator Arbitrator 

had not awarded on one of the points contained ^dddtional 

in the submission, and it was considered that his f^^enoe 

in case award 

award was not final, the Court, under a power is referred 
contained in the submission, ordered '^that the mat- 
ters referred " be remitted back to the arbitrator for 
his re-consideration and re-determination. In this 
case the arbitrator was held bound to hear additional 
evidence tendered by one of the parties, which had 
come to the knowledge of such party since the mak- 
ing of the original award. (Nickalls v. Warren, 2 
2>. 8f L., 549.) But the arbitrator is not bound in 
every case to hear iresh evidence when the award Need not hear 
has been referred back to him, but only when such tnin^ous^evi 
fresh evidence is necessary to enable him to amend denoe in all 
his award. He need not call any witnesses nor con- 
sult any of the parties to the reference in cases like 
the one we have quoted above, viz. — Anning v. 
Hartley y where the award was referred back simply improper 

for all the arbitrators to execute it with the proper and ?^«5^tion by 

, , joint arbi- 

necessary formalities and for all to sign it together in trator. 
the presence of ea^h other. Neither would it be 
necessary to consult witnesses or parties where the ^j^^*^*^^ ^^ 
simple correction of an error is all that is required, or Correcting 
in case of correcting the name of one of the parties, ^^^ ^ * 

H 
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as no assistance is^ in any of those cases^ required by 
the arbitrator. {Howett v, Clements, supra,) 

Where an arbitrator had not decided a point in -an 
account stated, and it was referred back to him for 
correction, it was held that he was not bound to re- 
hear the evidence of the parties. {Bird v. Penrice, 6 
M. ^ W., 754.) 

In regard to making his second award, or amend- 
ing the first, the plan that suggests itself most plainly 
is to incorporate the original and amending awards ; 
i.e., to use the first award as far as possible, and then 
add what corrections are necessary to complete it; 
and if the arbitrator has no power in the submission 
as to costs in the first instance^ neither has he in the 
second, unless special instructions to the contrary are 
inserted. 

There is no necessity to mention in the second 
award the order of the Judge or the rule of the Court 
referring back the matter for re-consideration. Al- 
though the arbitrator's power is at an end when his 
award is made, he may be called as a witness for the 
purpose of explaining it. (Duke of Buccleugh v^ 
Metropolitan Board of Works, 41 L. /., Ex., 187.) 
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CHAPTER X. 

CONSEQUENCES OP THE AWARD. 

An awards as we have shown, is a final and conclusive Award is 
judgment between the parties as to the matters with ^^^^^ ^^°^' 
which it has power to deal. It binds the parties to Binds the 
the submission, and precludes them from again rais- P*^®"* 
ing the matters adjudicated upon in any Court of law 
or equity. (Cleworth v.Pickford,7 M. ^ W.,S21.) 
The arbitrator's decision on questions as to the scope Arbitrator's 
or the duration of his authority is not always conclu- extent and ^ 
«ive {Faviell v. The Eastern Railway Co.^ 2 JEx.^ 844) • duration of 
thus where, after the award was made, 'one of the 
parties wished to take the opinion of the Court upon 
it, and for the purpose of enabling him to do so the 
arbitrator stated the ground of his decision, in which 
he showed that he had entirely mistaken the order of Where arbi. 
reference; the Court set aside the award, although iSstien 
upon the face of it the decision was unexceptionable. ®'?®^ ®* 

"^ -^ reference. 

{Jones V. Carry^ 7 &., 106.) 

When the award is made, one of the parties to the Effect of the 

reference cannot afterwards bring an action to enforce ^u the^ ^ 

a claim that was within the scope of the submission, "^.tters in 

, , . • , , « difference not 

and which the party affected by it omitted to bring brought 
before the arbitrator; as where the reference was ^* of arbitrator, 
all actions and causes of action between the parties," 
and after the award was made, by which one of the 
parties had to pay a sum of money to the other, the 
party paying the money wished to deduct an amount 
due to him from the opposite party, and which had 

H2 
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not been brought before the arbitrator, the Court 
held that it was within the scope of the reference and 
should have been brought forward and discussed 
before the arbitrator, and would not allow the arbitra- 
tor's decision to be questioned. {Smith v. JohnsoUy 
15 East, 213.) 

The award of an arbitrator does not transfer the- 
rights of a party to land, and will not operate as a 
conveyance, except it be under some statute which 
gives to the award the effect of a conveyance. {Rollers 
Abr. Arb,y o. 3, 242.) But a conveyance may be 
awarded if the terms of the submission give that 
power. (Marks v. Marriott, 1 Lord Raymond^ 
115.) The award does not of itself convey the 
property in a chattel ; it gives a possessory title only^ 
which may be enforced by an action. {Hunter v^ 
Rice, 15 East, 100.) 

It may be stated, as a general rule, that the rights of 
strangers are not affected by the award; and, in 
cases where an award contains a direction affecting a 
stranger tp the reference, it has been held void as to* 
such direction, and the rest of the award upheld if 
the parties to the reference have not thereby been 
injuriously affected. 

Where an award orders payment of a sum of money 
by one person to another, so as to give the creditor a 
right of action for its recovery, it creates a debt which 
can be proved in bankruptcy, and is a good petition- 
ing creditor's debt. {Antram v. Chase, 15 East, 208.y 
An award that is valid is of the same character as 
the judgment of a Court of Justice, and is conclusive 
evidence as between the parties to it as to all matters 
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included in the submission. The parties whose Partiea 
•duty it is to obey the award should do all acts award to do 
rnecessary to carry out the intention of the arbitrator; a^^ecessary 
and if a certain thing is directed to be done^ and no 
time is mentioned for its performance, it should not 
be unnecessarily postponed, but should be carried out 
in a reasonable time. Where both time and place Payment of 
are mentioned for an act to be done such as the ^ecifiedtime 
payment of money, the party making the payment a-^^P^c®- 
should be there at the time specified, even tthough 
the one to whom the money is payable is not If no time 
there to receive it {Doyley v. Burton, 1 Lord mentioned in 
Raym.y 533); and if no time and place for the ^*ey pay- 
payment of money is named in the award, it is con- able on 

demand. 

■sidered payable on demand. 

When part of the award is good and part is bad. Where award 

'the performance of the good part will be sufficient. ' 

The performance of the award may take place, part Performance 
at one time and part at another, for the nature of it beair^e^S 
may require performance at different times and places, tinges* 
(Bacon^s Abr. Arb., F.) An award must receive a 
liberal construction, and the parties must show an Parties to 
intention to obey it as far as possible. If the award q^q^ dispoei- 
be to pay money to a certain person who afterwards *?®^ ^^ ^^^ 
dies, the money should be paid to his executors as 
liis legal personal representatives. 
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CHAPTER XI. 

ENFOEOING THE AWAED. 

We have mentioned in previous chapters, that in 
order to give the Court jurisdiction over the proceed- 
ings in an arbitration, it is necessary to make the 
submission a rule of Courts and until that event takes 
placcj the Court is powerless either to interfere in the 
proceedings^ or to set aside^ refer back^ or enforce the 
award. 
SubmissioH The submission may be made a rule of Court at 

may be made , , 

rule of Court ftny time durmg the reference^ and on the application 
before o™^ ®^ either of the parties {PownaU v. King, 6 Ves., 
after awa»d. IQ), either before or after the award has been made> 

and whether the intention of such application be to 
enforce it or otherwise. 

When the award is made in a compulsory refer- 
ence under the C. L. P. Act, 1854, the Court ha» 
power, under the statute, to make it a rule of Court. 
SubmiaaioB The submission is made a rule of Court by motion. 

may be made j . . . y r 

rale of Court and it IS not necessary to give notice to the opposite 
y mo ion. ^j^^ ^£ ^^ intention to make such motion. For the 
purpose of making the submission a rule of Court, it 
Formerly one was formerly necessary that one of the witnesses 
bad to make should make an affidavit of its execution in the Court 
affidavits. ^f ^Uch it was intended to be made a rule, in all 

cases where the submission was by consent; but by 
the C. L. P. Act, 1854, it -is not now necessary that 
the attesting witness be the party making the affidavit. 
(Newton v. Hetherington, 19 C. J?., N. S., 842.) 
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The submission may be made a rule of Court Can be made 
either in vacation or term time ; if the former, it must Conrfc ^ther 
be dated the day of the month and week that it was m vacation or 

. . term. 

delivered out^ but it should be entitled as of the term 
immediately preceding the vacation. {In re Taylor^ 
5 B.8f A., 217; Beg. Gen., H. T., I VicLy c. 3.) 

If the submission be lost and it is desired to make If submission 
it a rule of Court, it will be necessary to produce a yeriSed copy 
verified copy, and the Court will accept it instead of ^ ^® P"^" 
the original. Also, when an arbitrator refuses to give Where arbi- 
up the award without the payment to him of an exor- ^ glve^p ^ 
bitant charge, the Court will accept a verified copy, a^ard- 
(Thomas v. Philby, % DowLy 145; Robinson v. 
Davis, 1 Stra.f 526.) And if one of the parties has Where one 
the submission and refuses to give it up in order that ^y^J^ 
it may be made a rule of Court, the Court will submission, 
grant a rule, calling on him to produce it. {Lord 
Boston f>. Mesham, 8 Dotol., 867.) The enlargement 
of the submission as to time by the arbitrator, the 
appointment of umpire, and the submission, may all 
be included in one rule, and may be made a rule of 
Court at the same time. {In re Smith v. Reeves, 5 
Dowl, />13.) 

The submission can also be made a rule of the Snbmission 

. m j^ . . made rule of 

Chancery Division of the High Court, in which case Court in 
it has to be filed in the Beport Office before the order ®^™^" 
is passed and is on motion with notice to the opposite 
side, unless the submission provide that no notice is 
necessary. {DanieVs Chancery Practice, p. 752^ 
6th Edit.) 

After the submission has thus been made a rule of miasion^aB 
Courts the award can be dealt with by the Courts as 5!f^^??^ 
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circumstances may require; it can be referred back; it 
can be set aside ; it can be enforced ; and the parties 
refusing to perform their part of the award can be 
dealt with by the Courts and compelled to render 
obedience. We have dealt with the various points 
above mentioned in previous Chapters, and we will 
now proceed to consider, " How the award may be 
enforced." It can be enforced in various ways, e*g>y 
where the submission cannot be made a rule of Cpurt, 
as in cases where it is made by parol, or contains a 
clause that it shall not be made a rule of Court, an 
action seems to be the only means of enforcing the 
award. An action can also, be maintained where the 
submission is by consent; by deed; by bond; or by^ 
order of the Court or a Judge, and an action to 
compel performance of the award may be maintained^ 
at the same time that the party disobeying it is impri- 
soned underpin attachment for not performing it. (J?. 
V. Hemsworth, 8 C. B., 745.) 

When the submission was made by deed, the* 

action of covenant lay for the non-performance of the 

award, or the breach of any part of it {ChartUey v. 

Wtnstanley, 6 East, 266.) Now, since the Judicature 

Acts in an action on an award, the writ of summons 

may- be endorsed : — '* The plaintiff claims £ for 

money payable under the award, or £ for damages 

for non-performance of the award.'' {RusseU an 

Arbitrations^ 6th Edit. , p. 641.) An award can also 

' be enforced by attachment, which will only be granted 

when the award has been made a rule of Court, and 

disobedience to the award in that case makes the party 

so disobeying guilty of contempt of that division of 
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the High ^Court of which th^ submission is made a Not obeying 
jTule, such contempt being punished by an attachment^ tempt of 
■and the party in contempt will be* confined in prison Court, 
•until he comply with the award. (Bacon^a Abr. 
A,rb.f H.) Though the award be parol, still, if the If award is 
submission can be made a rule of Court, an attach- attaohment 
ment may be granted to compel performance of the ™*^^ 
^ward. {Rawling v. Woody Barnes j 54.) 

The payment of the costs awarded will be enforced Fajment of 
hj an attachment, and if one of the parties have paid enforced by 
■all the costs of the reference, payment of the moiety attachment. 

' tr J J Party paying 

hj the opposite side can be enforced by an attach- the whole of 
anent {Hides v. Richard^Qn, 1 B. & P., 93.) The payi^ent of 
j)ayment of interest due after the award has been ?^^^'^ 
made cannot be enforced by this process {Churcher after award, 

^ , r^ .^ n . m i^Mi^v . 1 'It not enforced. 

V. Stringer, ^ B. & Ad., 777); neither wiU an 
•attachment be granted if the offending party has 
•done his best to perform the award. (X)oefmjf^on v. 
.BaUward, 7 Dowl., 640). And the Court will not 
igrant an attachment if the award is not good, nor if it 
:is doubtful. {Standley v. Hemmington, 6 Taunt, 561.) 
An attachment would not be granted by reason of 
one of the parties not making a payment on a Sunday 
f{HobdeU v. Miller, 2 Scott, N. R., 163.) It is quite coorts have 
^thin the discretion of the Courts as to whether ^^^n^*" 
Tthey will grant an attachment or leave the party to attachment. 
liis remedy by action. (Stock v. De Smeth, Bardw., 
!106.) And an attachment would be refused where 
ithe application was not made until after a considerable 
4ime had elapsed since the award was made, unless 
«uch delay could be explained to the satisfaction of 
die Court. (Storey v. Oarrey, 8 Dow., @99.) 
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If the award is ambiguous and does not disdnctljr 
order the act that has to be performed^ the Court will 
not grant an attachment to enforce such perofrmance; 
and where an award found that a certain sum was pay- 
able from one party to the other^ but gave no specific 
direction for the payment of the amount the Court 
would not grant an attachment to enforce payment. 
{Graham V. Darcey, C.J?., 537; Seaward v, Horneyy, 
7 Dowl.y 318.) The attachment can only be granted on 
the application of one of the parties to the reference. 
A stranger cannot have an attachment, although the 
award has directed payment of a sum of money ta 
him, of which sum he cannot obtain payment. {In re- 
Skeetey 7 Dowl, 618.) 

If the award order the payment of money, or the 
performance of any other act, which the party liable 
refuses to do, an attachment can be obtained to> 
compel him ; for an award having the same power 
as a judgment of the Court and enforceable by the 
same means, a refusal to obey any part of it is equally^ 
a contempt, and punishable accordingly. Dodding^ 
tan V. Bailwardy 7 Scotty 783.) The Court will not 
grant an attachment against a member of the House 
of Lords or the House of Commons for non-perfor- 
mance of an award. ( Walker v. Earl Orosvenor^ 7 T^ 
U., 171 ; Catmur v. KnatchbuU, 7 T. JR., 448.) An. 
attachment will not be granted against the executor 
or administrator of one of the parties who dies after 
the award is made^ but before having performed 
it. {Newton v. Walker, WiUes, 315.) Where, how- 
ever, an executor or administrator refers matters in 
connection with the estate to arbitration, he is held to 
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imply that he has sufficient assets in hand to meet 
the award, and if the award for the payment of a 
sum of money were given against him^ he would be 
personally liable for the amount, and an attachment 
would be granted to compel performance of the 
award. The same principle applies to trustees. 
ISpiney v. Webster, 2 DowL, 46.) An attachment Attachment 

^ r . . . not granted 

will not be granted against a Corporation^ nor against against Gor^ 
any of the members individually, for non-performance ^^^ ^°^* 
of the award. {Guildford v. Mills , 2 Keh., 1.) 
Neither will an attachment be granted against a 
party to compel him to perform the award where nora^insta 
the action was referred without his knowledge or ignorance o£ 
consent, and he was in ignorance of the proceedings P^°®® ^^^' 
until after the award was made. {Robertson v, Hatton, 
26 L. /., JSte., 293.) 

Where an award is made against several parties, an 
attachment will lie against one of them to compel Attachment 
performance ; and, if the party is out of the jurisdiction against one or 
of the Court, the same rule holds good, as an attach- parties, 
ment is a civil process only, and the Courts do not Attachment 
concern themselves with the question as to whether process, 
the attachment . can be served. {Richmond v. 
Parkinson, S DowL, 703; Hopcraft v. Fermor, 
8 Moore, 424.) 

In an old case where a woman agreed to a reference^ 
and the arbitrator, by his award, ordered her to deliver 
up two notes, and also to pay a sum of money, both 
of which acts she failed to do, but got married, and 
her husband refused to comply with the award, it was. 
held doubtful whether an attachment would lie against 
both husband and wife, or against either. {Bacon^s 
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Abr. Arb., H., Anon, 1 Crompton, Srd Edity 
265.) 

The party who has to perform the awards and whose 
refusal to perform it makes farther proceedings neces- 
sary in order to compel him, must be served personally 
with a copy of the rule making the submission a rule 
of Court ; he must also be personally served with a 
copy of the award ; both the copies must be correct 
ones. (Thomas v. Rawlings, 28 X. /., Ex., 347.) 

The party applying for an attachment must first 
have made a demand upon the party liable to perform 
the award, to obey it, such demand may be made 
either by the party himself or by some one acting for 
him by power of attorney ; in the latter case a copy of 
such power of attorney must also be personally served 
upon the non-complying party. The original of the 
various copies mentioned, viz. — the copy of the rule of 
court — of the award— and of the power of attorney — 
must be shown to the party who has to perform the 
award in such a manner that he can read them. 
{Lloyd V. Harris, 7 D. 8f L., 118; Ellis v. Giles, 
5 DowL, 255 ; Calvert v. Eedfeam^ 2 DowL, 505.) 

Where the orginal time for making the award has 
been enlarged, notice of the enlargement and also 
that the award was made within such enlarged time 
should be given to fhe party liable to the performance 
of the award. (Doddington v. Bailward, 7 Dotal., 
640 ; Wohlenberg v. Lageman, 6 TaunL, 640.) Such 
notice need not be in writing, but verbal notice is 
sufficient; or any form, in fact, that carries conviction 
to the mind of the party concerned. (Doddington v. 
Bailward, supra) Tendering the copies of the 
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▼arious documents^ and leaving them with the party Tender of 
affected by them, is sufficient notice, even though he denrnotioL 
refuse to take them up. (Ellis v. Oiles, 5 Dowl.^ 255.) 

Where the award directs payment of costs which Copy of 
have been taxed, a copy of the master's allocatur for J^^t^g 
them must be shown at the time when the demand oertfioat© 

^ , , necessary 

For payment is made. (Bass v. Mattland, 8 Moore, 44.) where costGr 

Serving a copy of the various documents and ^ 
showing the originals must take place at the same 
time: serving a copy of the award one day, and Serving copies: 
two days afterwards showing the original and making origina^r"^^ 
a demand for its performance, was held insufficient ™^*^ ^^® 

*^ ^ place 

to obtain an attachment. (Lloyd v. Harris, 8 Q. B., together. 
68.) 

Where the personal service of the proper docu- -^hen attach- 
ments cannot be effected, an attachment will not be ™®^* ^^t 

granted. 

granted if there is a remedy by action, although the 
party to be served keeps out of the way purposely to 
avoid such service. {Richmond v. ParkinsoHj 8 
Dowl., 703.) The necessity for personal service of Personal 

1. • • ^i. ^ T 1.1 ^ ^ service neces- 

the various copies upon the party liable to perform sary when 
the award is not done away with by the fact that a pia^©^ed 
particular time and place are fixed by the award for ^p^ P®^- 

^ formance 

such performance. (Brandon v, Brandon, \ B. 8f P., has failed. 
894.) The demand for performance cannot be made j^^ bTmado' 
until the time fixed for performance of the award has before time 

. . . fixed for 

expired. If the plaintiff is directed to execute a con- perf ormance^ 
veyance **on or before a certain day,'* and he allows 
the day fixed to elapse without having tendered such 
conveyance for execution^ he cannot afterwards 
apply for an attachment^ neither has he any remedy. 
(Doe d. WiUiams v. Howell, 5 Ex., 299.) 
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. Demand mnst There must be a demand for the precise things er^ 
oise^hn^." ^ money is awarded^ the exact sum to be paid must 

be demanded before an attachment can issue. Where 
an award directed that a sum of money should be 
paid and also that a wine warrant, for a certain 
hogshead of wine lying in the London Docks, should 
be delivered to the defendant, the demand was made 
for the payment of the money and the delivery of a 
hogshead of wine^ and the Court granted attachment 
for the payment of the money, but refused to do so 
for the hogshead of wine, as the thing awarded was 
the warrant, and not the wine itself. {Hemsworth v. 
Brian, 1 C. P., 131.) 
1^0 attach- The Courts will not grant an attachment for the 

ment granted /. n jt_x*l a I'u 

while action performance oi award when the party applying has 
IS proceeding, taken proceedings in an action^ as the party entitled 

to have the award performed must choose which 
remedy he will pursue, and cannot be allowed to 
enforce the award by action and by attachment at the 
same time. (Badley v. Loveday, 1 J5. 0. P., 81.) 

«zcept action B^t Jn Q^e case a rule for an attachment was trranted, 
OS stopped. 

^^ while an action was pending, on the plaintiff dis- 

continuing his action and paying the costs incurred; 

(PauU V. PavUy 2 DowL, 340) ; and in that case it 

was laid down that such was the more regular mode 

of procedure. 
Motion for The motion for an attachment should be supported 

supported by ^7 affidavit^ such affidavit must verify the award 
^JB^r^muBt ^^^ should show that the award was made within 
verify award, the time originally fixed ; and where such time has 
clearly all been enlarged^ it should verify such enlargement, 
fM5ts relied ^j^ ^^ ^^ party in contempt had notice of the 



ENFORCING THE AWAED. Ill 

enlargement^ and that the award was made within the 
enlarged time. {Davis v. Bass, 15 East, 97.) It 
must also state clearly all the facts necessary to show 
chat there has been contempt, such as non-perform- 
ance of the award within the specified time, and after 
the demand to perform it had been duly made, and 
also that the copies of the various necessary docu- 
ments have been served, and that the originals had 
been shown at the time of serving them. {Re Smith 
V. Reeves, 5 Dowl.y 573.) 

The motion for attachment should be made by Motion for 
counsel, and there should be no delay in making the to be made 
application. If the rule is made absolute, it should ^ CounsoL 
be drawn up by the proper officer of the Court. The 
costs of an attachment are in the discretion of the Costs of 
Court, and should be asked for at the time of making are in dis- 
the motion. The attachment is generally directed q'^^^^* 
to the sheriff, and should be taken to his office and Attachment 
properly stamped; a warrant will then be issued directed to 
to one of the officers in the usual way, and the ®'^*^* 
party in contempt duly arrested, but he cannot be Cannot arrest 
arrested on a Sunday. (2 Archbold, \Zth Edit,^ ^^ '^ 
1393.) Cross motions for setting aside the award 
and for an attachment are often heard together. 
(Creswich v. Harrison^ 20 L. /., 0. P., 56.) 

The party opposing the motion for an attachment Party oppo- 
must show cause against it, and for that purpose any ^t™how^ 
irregularity in the proper service of any of the neces- ?*^® against 
sary copies of documents, or want of personal notice. What can be 
or of any defect existing on the face of the award, or * ^^"^ 
of ambiguity in the award may be relied upon — ^in 
most cases successftilly— in answer to a motion for 
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attachmenty also that the party has performecE 
the award as far as he possibly can do so^ also 
that the award was not executed by all the arbitra- 
tors (where there are more than one) at the same- 
time. 
Mode of Another mode of enforcing an award directing^ 

a^^o?of payment of a sum of money, or of costs, is by execu*- 
payment of tiQ^^ where the submission to arbitration may be, or has- 

costs \yv 

execution. been, made a rule of Court. It is provided by section 
Bnles of 18 of 1 & 2 Vict., c. 100, " That all decrees and orders 

Court, Ac, 

have same of Courts of Equity, and all the rules of Courts of 
jodgmOTits as Common Law, and all orders of the Lord Chancellor 
to payment qj. ^f ^q Court of Review in matters of bankruptcy, 

of money ot . 

costs. and all orders of the Lord Chancellor in matters of 

^ ^^^^\'k l^^^cy, whereby any sum of money, or any costs,, 

charges, or expenses shall be payable to any persoi^ 
shall have the effect of Judgment in the superior 
Courts of Common Law, and the persons to whom 
any such monies or costs, charges or expenses, shall 
be deemed judgment creditors within the meanings 
of this Act, and all powers hereby given to the judges^ 
of the superior Courts of Common Law, with respect 
to matters depending in the same Courts, shall and 
may be exercised by the Courts of Equity with respect 
to matters therein depending, and by the Lord Chan- 
cellor and the Court of Review in matters of bank- 
ruptcy, and by the Lord Chancellor in matters of 
lunacy ; and aU the remedies hereby given to judg- 
ment creditors are in like manner given to persons 
to whom any monies, or costs, charges, or expenses^ 
are by such orders or rules respectively directed to 
be paid.'* 
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When the rule (which is a rule nisi) to obtain pay- Where rule 

, , T-i/» ii^'-i-^ 7im has been 

ment has been applied tor, and obtained, it appears obtained, 
best to serve it personally if possible ; and the party 
against whom the rule is obtained may show cause party baa 
against the rule, and in so doing has the same grounds of defence as 
of defence as -we have seen he has in tases where ^f^''^^ * 
attachment is moved for, and may make the same use 
of them in order to prevent the rule being made ab- 
solute ; but he could not show cause against the rule 
on the last day of term. The rule is for six days, Sir days' 
.and the Court will jiot interfere without very good ^^ ®* 
reason, to shorten the time. {Arthur v, Marshall, 2 
D. Sf i., 376; Kerr v. Jeston, 1 Dowl, N. S., 340; 
Jordan v. Bermch, 1 Bowl., N.- S.y 271.) 

An attachment will not lie against the executor or Attachment 

• 1 1 J- 1 * 

administrator of a party who has died since the award against *^ 
was given; as in the case of a contempt of Court, a ©^ecutor of 

^ . deceased 

personal act has been committed by the deceased, his party. 

legal personal representatives, therefore, cannot be 

made liable, {Newton v. Walker, WilleSy 315.) 

Although, as we have seen, an award does not per se Award does 

act as a conveyance of land, and that in order to as a°c<mf*^ 

transfer land there should be a conveyance properly veyance. 

executed in pursuance of the award, there are cases 

in which an award has, by statute, the same force as 

a conveyance; e,g,, by the Act 41 Geo. 3, c. 109. 

A rule to deliver possession of land pursuant to an 

award may be enforced as a judgment in ejectment 

by the C. L. P. Act, 17 & 18 Vict., c. 126, s. 16, 

which provides, ** When any award made on any such when award 

submission, document, or order of reference as afore- fif®?** P?®* 

' ' session of 

said, directs that possession of any lands or tenements _ 

I 
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land tmder capable of being the subject of an action of ejectment, 
17 & 18 Vic.) stall be delivered to any party, either forthwith or at 
^' any future time, or that any such party is entitled to 

the possession of any such lands or tenements, it shall 
be lawful for the Court, of which the document 
authorizing the reference is, or is made, a rule or 
order, to order any party to the reference who shall 
be in possession of any such lands or tenements, or 
any person in possession of the same claiming under, 
or put in possession by him since the making of the 
document authorising the reference, to deliver pos- 
session of the same to the party entitled thereto, 
pursuant to the award; and such rule or order to 
^as effect of deliver possession shall have the effect of a judgment 
ejectment. in ejectment against every such party or person 

named in it, and execution may issue and posses- 
sion shall be delivered by the sheriff as on a judg- 
ment in ejectment/' By the Railway Companies 
Arbitration Act, 22 & 28 Vict., c. 69, s. 26, full effect 
is given by all the superior • Courts of law and 
equity to all deferences, arbitrations and awards, the 
performance of which may, when the Court thinks 
fit, be compelled by distress against the property 
of the companies, or by any other process against 
the companies respectively that the Court shall 
direct. 

at 2^i«-^p ^•'^^^ When a cause has been referred at nisi priuSy and 
award has a verdict has been taken subject to a reference, the 
verdict. award of the arbitrator has the same effect as the 

verdict of a jury, and is enforced bythe same means; 
and the successAil party may enter. up judgment and 
obtain execution for the amount awing, without the 
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leave of the Court being first obtained. {Maggs v. 
Yorston, 6 Dow., 481.) 

Where the verdict is taken subject to a reference of 
the cause and all matters in diflference, the party in 
whose favour the award is made, is entitled to sign 
judgment in fourteen days after the date of the 
award ; and, when a certain day is fixed for the When day 
payment of a sum of money, the Court will not allow nfe^nt^eLcuir 
execution to be taken out before the day named in *^on not 

"^ issued before. 

the award. {Callard v. Pater s^n, 4 Taunt. , 318.) 

Execution can only issue for the sum awarded, and Execution 

interest on such sum from the date of the award will j^ue^for sum 

not be allowed. {Lee v. Lingard, 1 East, 400.) awarded. 

If the award is lost the Court will permit judgment Award lost, 

1 1 /v« 1 • /« • •! • Court will 

to be entered up on an amdavit oi its contents being accept 
produced. {Hill v. Townsend, 3 Taunt, 45.) affidavit. 



CHAPTER XII. 

SETTING ASIDE THE AWASD. 

As before stated, the Courts have no jurisdiction in a Court has no 
reference, nor in any steps in a reference until the in^n^submis- 
submission has been made a rule of Court : so that ^^^^ ^^ ^^^ 

, . ,. . . rule of Court. 

tnat step is a preummary to any assistance that may 

be required from the action of the Court or a Judge. 

Without that preliminary step, whatever injustice 

may have been inflicted upon any of the parties 

either by the conduct of the arbitrator or by his 

awards the party injuriously, affected has no remedy. 

2 
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Until sub- Until the submission is made a rule of Court, the 
made^ruie of P^^^y cannot obtain either the enforcing or the setting 
Court, award aside of the award ; neither has he any means of com- 

cannot be ^ '' 

enforced. pelling the opposite party to obey the award, or to 
carry out any part of it. When the submission has 
been made a rule of Court by application of the 
parties, or of one of them, or in cases where the re- 
ference is compulsory (under the C. L. P. Act, 1854), 
the Courts then have jurisdiction to interfere in the 
proceedings, and to remedy any real'injustice that 
may have been inflicted upon any of the parties; 
and one of their modes of remedy is by setting aside 
the award. 

Award set The award will be set aside by the Court or Judge 

aside on good - . , . . . . , 

cause. on good cause shown, and the motion to set it aside 

Motion to set must be made in Court, and not before a Judge at 

made in open Chambers, and the Court must be the one of which 

Court. |-}ie submission is made a rule. (Cromer v. Churt. 

Must be ^ 

Court of 15 M.& TF., 310.) 

mission is The causes for which the award will be set aside 

^^^®- are several : — where the award is defective — where 

which award ^^ ^s uncertain — ^where it is not a final settlement of 
will be set ^\[ ^]^g issues referred — and where it is bad ; also 

where the arbitrator has made a mistake as to his 
jurisdiction — where corruption or fraud is shown on 
the part of the arbitrator — ^where the proceedings 
have been conducted in an irregular manner — and 
where one party has obtained the decision of the arbi- 
trator by a concealment or misrepresentation of facts. 
Award will The award will be set aside if it is defective ; 

bd set aside 

if defective, ^ ff^y if it fails to give a final decision on all the issues 

contained in the submission ; if it reserve some point 
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for further decision; if the arbitrator, instead of if arbitrator 
deciding the matters himself, delegate his authority authority, 
to another; if his award is not complete in itself; 
also where the arbitrator, being empowered to award 
costs, fails to do so or to fix their amount ; these, and 
many other causes of want of finality in an award, are 
good grounds for setting it aside. Iflhe award leaves where award 
it doubtful as to whether it has decided all the issues, ^® ambiguous, 
or how they have been decided, and what is the real 
result of the proceedings so far as the parties to the 
reference are concerned; and also leaves doubtful what 
are their rights and what their remedies, it will be set 
aside; and also where the award is inconsistent or where award 
where one part contradicts another. It will be set * 

aside also for corruption; fraud or partiality on the on corruption, 
part of the arbitrator; as where he makes his award tlaUtvof ^*^* 
without having the evidence of the witnesses; where arbitrator, 
he acts in haste, not allowing one of the parties to ^ator acts' in 
finish his case ; where he hears evidence privately, l^aste, 
and without the knowledge of the opposite side ; if he ^eaM 
fails to ^ive the party who is absent from the re- evidence 

, . . . privately, 

ference notice of his intention to proceed. There, or proceeds 

1 . . 1 ^ ^1 ^ /• .1 T . in absence of 

may be serious misconduct on the part oi the arbi- q^^ party, 

trator, amounting to legal fraud, where his conduct where legal 

is otherwise unimpeachable {Hall and Hinds, in re 

^M. & /., S47), and in such case his award will be 

set aside. The award, when primd facie good, cannot Award not 

86t aside for 

be set aside for a mistake by the arbitrator on a ques- mistake 
tion of law or fact, where the mistake has been made ^?^®'? ^V*. 

' within juris* 

on some matter within his jurisdiction, unless the diction, 
mistake appear upon the face of the award. {Kent v. 
JEhtob, 8 East, 18.) Unless upon the ground of fraud 
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Court will or corruption, the Courts will not inquire into the 
into^merfts of ^^^^^^ of the case when an application is made to set 
case. aside the award; as the parties have exercised their 

choice of arbitrator, and have chosen arbitration as a 

mode of settlement in preference to a court o^ law, 

they must abide by the decision of the tribunal that 

they have established. (Sharman v. Bell, 5 M, & S.^ 

504.) As a rule the Courts will, if possible, uphold 

the award, and will not unduly interfere with it. {Re 

Templeman and Reed, 9 DowL, 906.) 

Will not set The Court will not set aside an award on the sole 

on discovery g^oi^^^i that fresh evidence has been obtained since 

of fresh ^he award was aiven, unlessit can be proved that such 

evidence, , o ^ r ^ 

evidence was not procurable before the arbitrator 

made his award. {Eardley v, OHey, 2 Chit, 42*) 

norongromid Neither will an award be set aside on the ground 

snrpnse, ^j^^^ ^^^ ^£ ^j^^ parties' has been, surprised by the 

nature of the evidence brought forward by his^ogpo- 
Kent, and which evidence he has reason to doubt; foR 
he could at any time during the proceedings have 
made an application to the arbitrator for the purpose 
of inquiring into the truth, or othervrise, of the case 
unexpectedly set up, and having omitted to do so at 
the proper time he must take the consequences. 
{Solomon v. Solomon, 2& L, /., Ex:, 129.) 
nor where And where one of the parties to the submission, ex- 

7e^n^ ^ * amined by the arbitrator, was a felon who had returned 

before the expiration of his sentence, and was at the 
time incompetent as a witness, the Court would not, 
on that ground alone, set aside the award ; the arbi- 
trator in that case having stated that he had made his 
award without reference to the evidence of either of 
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the parties, as he considered both of them unworthy 

of credit. . {Smith v. Sainabury, 9 Bing.) 31.) 

Neither will an award be set aside when perjury is Awardnotset 

alleged against one of the witnesses, as the party ^^on^^f*^^^' 

affected by it can obtain relief in the Courts by taking perjury. 

proceedings against such witness. {Scales v, East 

London Waterworks Company , 1 Hodges, 91.) But 

it will be set aside if one party has obtained the award will be set 

in his favour l^ fraudulent concealment of material fj^^^Tr 

evidence, by which the arbitrator has been deceived concealment 
, , , of evidence. 

and his decision influenced. {South Sea Co. v. Bum* 
stead, 2 Eq. Cas., AL, 80.) 

In order to prevent the necessity for application to 
the Court to set aside an award, it will be well that 
the submission should contain a clause enabling the Sabmisaion 
Court,ora Judgc,to refer back to the arbitrator, for re- q^^^^®?^^^® 
considerationfandredetermination, where necessary, the Jndge to refer 
matters submitted .to him* By that means the neces- 
sity for moving to set aside an award, except for some 
good reason, is done away with, and the Court, or 
Judge, will refer, hack the award to the arbitrator for 
correction. 

The parties; to a submission cannot move to set Objection 

w&ived bv 

aside the award on the ground of fraud, or corrup- subsequent 
tion, or irregularity, or for any other cause, if, with a conduct. 
knowledge of any such objections, they have taken 
part in, or allowed the proceedings ^to go on without 
making any protest at the time, as by their subse- 
quently taking part in the reference they have waived 

their right to object. , Parties to 

. , . snbmisflion 

The parties ta the submission may move to set ma7xnoyeto 
an award aside, but the motion cannot be made by a . awjwd/ 
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Motion can- Stranger to the submission, nor, it appears^ by one of 
by stranger ^^ parties to it, if the mistake on which he ^relies for 
toBubmission. tjjg purpose is a mistake in his favour. {Moore v. 

Butliriy ^ N.& P., 436.) 



Motion to be 
made before 
last day of 
following 
term. 

If award 
made in vaca- 
tion, motion 
to be made 
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term expires. 

Where arbi- 
tration is pro- 
onred by 
frand. 



Party against 
whom award 
is made to 
make motion. 



TIME WITHIN WHICH MOTION TO SET ASIDE THE 

AWARD MUST BE MADE. 

The motion to set aside an award must be made 
before the last day of the term following that in which 
the award is made. That applies to cases where the 
award is made in one of the law terms ; but if the 
award is made in vacation, then the application to set 
it aside should be made before the last day of the 
term next ensuing. 

By 9 & 10 Wm. III., c. 15, s. 2, it is provided that 
'' any arbitration or umpirage procured by corruption 
or undue means shall be judged and esteemed void 
and of none effect, and accordingly be set aside by 
any Court of law or equity, so as complaint of such 
corruption or undue practice be made in the Court 
where the rule is made for submission to such arbi- 
tration or umpirage, before the last day of the next 
term after such arbitration or umpirage made, and 
published to the parties ; anything in this Act con- 
tained to the contrary notwithstanding." In order to 
bring the submission under this section it must be in 
writing and contain a clause enabling the parties to 
make it a rule of Court. {Smith v. Whitmore, 33 
i. /., CA., 218.) 

The party against whom the award has been made 
is the one to make the motion, and can either appear 
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personally or by counsel. The motion must be made Motion to be 
in open Court, and supported by affidavits verifying court. 
the award and stating the evidence on which the 
party moving relies, and the facts necessary to sus- 
tain the objections which he intends to make to the 
award. The motion to set aside an award cannot be 
made before the submission is made a rule of Court, 
except in case of a compulsory reference under the> 
Common Law Procedure Act, 1854. 

In cases within the statute 9 & 10 Wm. III., c. 15, Application 
s. 2, an application to set aside the award must be awardlimited 
made within the time limited by it, and cannot after- ^J ^ ^^}^ , ^ 

\ ^ ' Wm.ni.,0.15, 

wards be entertained on any account whatever, s.2. 
although the objections to the award were patent on 
the face of it. {Pedley v, Goddard, 7 T, H., 73 ; 
Lowndes v. LowndeSy 1 East^ 276.) 

The time for setting the award aside commences Time for set- 
with the publication of it; that is, the date when bemnTwith 
the parties to the reference received notice from the publication 

1 • 1 1 A- 1 T ^^ awards 

arbitrator that the award was ready for dehvery. 
(^MacArihur v. Campbell , 5 jB. ^ Ad., 518.) 

Although by the Judicature Acts, 1873, law terms as Terms 
they previously existed are abolished, they still con- j^^cl^ture^^ 
tinue to be referred to in all cases in which they were Acts 
formerly used as a means of calculating the time 
within which some act has to be done, e.y., an gj-egtiii 
award was made on the 28th March, 1877, and an referred to as 

. . ., 1 , , a measure of 

application to set it aside under the above statute time. 
-was made in the Easter Sittings of that year, after the 
8th May. Before the Judicature Acts, Easter Term 
in 1877 would have begun on the 15th April and 
ended on the 8th May. Held that the application 
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Motion to Bet 
aside cannot 
be made later 
than the term 
after pnbli- 
cation. 



Longer time 
for cases not 
within 
statnte. 



Party must 
show yery 
strong eyi- 
denoe as to 
necessity of 
delay. 



Motion to set 
aside award 
of canse at 
Nisi Prius is 
motion for 
new trial. 



ought to have been made on a day before the 8th 
May, for *' terms'* still exist as a measure for deter- 
mming the time within which an award should be set 
aside under 9 & 10 Wm. III., c. 15, s. 2. {In re 
College of Chrut, Brecknock, v. Martin, 3 Q. B. 
Biv.y 16.) An application to set aside the award 
cannot be made, even with the consent of both 
parties, later than one term after the publication of 
the award. {In re North British Railway Co, and 
Trowsdaie, 1 C P., 401.) 

In cases not within the statute 9 & 10 Wm. III., c. 
15, s; 2y the Courts have a greater latitude as to the time 
within which the motion for setting aside the award can 
be made; but in order to make such motion successful 
there should not be unnecessary delay in making it, 
and, when a delay does take place, very clear and. 
satisfactory reasons should be given for it. {Reynolds 
V. Askew, 5 Bowl., 682.) But the Courts will only 
accept very strong evidence of the canse of, and 
necessity for, the delay; and even where the arbitrator 
charged excessive fees and refused to give up the 
award until they were paid, the Court held that it 
was not a sufficient excuse for the delay in making 
the application. {Mc Arthur v. Campbell, 5 B. 8f Ad., 
518.) Where reference is a reference of the cause 
at Nisi Prius, the motion to set aside the award is con- 
sidered a motion for a new trial, and must be made 
within four days after the publication of the award, if 
in term time ; or if published in vacation, four days 
after the next term commences. {Paxton i\ Great 
North of England Railway Co,, Q. -B., 938.) 

The C. L. P. Act, 1854^, c. 126, s. 9, pro- 
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vides that "All applications to set aside any award, Application 

, , « ii»Ai*iit<> set aside 

made on a compulsory reierence under this Act, shall, award, under 
and may, be made within the first seven days of the miwttomad'e 
term next following the publication of the award to in first Boren 
the parties, whether made in vacation or term; and if lowing term. 
m> such application is made, or if no rule is granted 
thereon, or if any rule granted thereon- is afterwards 
discharged, such award shall be final between the par- 
ties.'' The ''jiublication of the award to the parties/' 
as we have shown, dates from the time when thev 
receive notice of the award being ready for delivery. 
When the motion to set aside the award comes 
before the Courts, the Court, or a Judge, will give a 
construction to the award aa favourable as possible to 
the parties to the reference, and will construe the 
award so aa to take away, if possible, the necessity for 
setting it aside. THey will not set it aside, unless it Courts will 

IV 1-1 1 1 ,.,.. notsetit aside 

be shown to be void on the grounds on which it is- unless void, 
impeached. The party who opposes the motion to set Party oppo- 
aside, should, when such motion is made, show cause tTSiowcanse 
against it, and after cause is shown the Court will against it. 
either discharge the rule or make it absolute, at their 
discretion. 

If tfaer arbitrator make an award which is good in Award good 
some parts and bad in others, or where he has awarded bad in part, 
on a matter not submitted to him, and if the two parts ^^^^®*^*^ 
can be separated, the bad part will be rejected and 
the remaining part will be allowed to stand good. 
(Goddard v, Mansfield^ L. M. 8f P., 25; Caledonian 
Railway Co. v. Lockhart^ 3 Macq.^ 808.) But if the 
two parts are so mixed up that they cannot be adjudi- 
cated upon without affecting the validity of the whole 
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discretion as 
to costs. 



Court will not 
entertain 
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award, the entire award will be set aside. {Tandy v. 
Tandy, 9 Dowl, 1044.) . * 

When the Courts discharge a rule they have dis- 
cretion as to granting costs, and will usually, when 
the rule is discharged, discharge it with costs, when 
the application to set aside has been made on insuffi- 
cient grounds. {Snook v. Hellyer, 2 Chit., 43.) 
But where the rule to set aside an award or a cause is 
discharged, and nothing is said about costs, they will 
be costs in the cause. (Clark v. Owen, 2 H* Sf TF"., 
324.) 

The Court will not, as. a general rule, entertain a 
second appplication to set the award aside on the 
ground that further objections can be sustained, 
{Snook ^^ Hellyer, supra,) but will assume that all the 
objections capable of being made were made on the 
first application. {R, v. Great Western Railway Co., 
I D.Sf i.y 874.) 

Acquiescence ia the award shown by one of the 
parties taking a benefit under it, such as acceptance 
of the money awarded (even though that acceptance 
was under protest) or accepting the costs of the award, 
has been held sufficient admission of the validity of 
the award to debar the party so acquiescing from 
moving to set it aside. {Kennard v. Harris, 2 
B. Sf a, 801.) 



Power of 
Courts of 
Equity to 
annul an 
award. 



JURISDICTION OF COURTS OF EQUITY IN SETTING 

AWARD ASIDE. 

The Courts cf Equity have always had an exten- 
sive power to relieve against an award, even in cases 
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where the submission cannot be made a rule of Court, 
and this power exists at the present time {Hamilton 
V, BanktHy S De G, 8f Sm,, 782), and that whether 
the submission is by order of the Court, or Judge, 
or order of Nisi PriuSy or by rule of Court. But 
where the submission is made a rule of Court under 
9 & 10 Wm. III., c. 15, equity has no jurisdiction to 
grant relief, neither has it any jurisdiction where the 
parties have agreed that the submission may be made 
a rule of Court of common law in pursuance of the 
statute. (Davis v. Getty, 1 S. ^ S,, 4:11 ; Hemming 
V. Swinnerton, 16 i. /., C%., 90.) 

The causes that will induce the common law Equity will 
Courts to set aside an award, will have the same eflfect ^^ ga^e 
in the Courts of Equity, and any of the ^rounds men- causes as 

, Courts of 

tioned as influencing the former Courts — such as im- Law. 
proper conduct of the arbitrator or the parties to the 
reference, &c. — could be relied on to set aside the 
award in equity. If the reference be made a rule of 
Court in Chancery Division, the proper mode of pro- Party to pro- 
cedure is by motion, notice of which must be served ^^l^i^J 
on the arbitrator and also on the parties to the refer- 
ence, and the motion must be supported by affidavits. 
It is not necessary that the notice of motion .should Notice of 
state the grounds relied upon for setting the award ^^^''J^t^tr^^ 
aside ICrawshay v. Collins, 3 Swanst., 90) ; and grounds of 

, , , application. 

where the submission is made a. rule of Court in the 
Chancery Division, under the statute, the order con- 
firming the award is final, and there can be no appeal 
therefrom to the House of Lords. {0^ Sullivan v. 
Hutchins, 7 d. S( F., 85.) 
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SPECIFIC PEEFOBMANOE OF AN AWARD. 

The Court of Chancery has power to compel the 
specific performance of an award when the thing 
ordered to he done hy the award is of such a character 
as the Court would have enforced had it been an 
agreement between the parties. Where anything is 
awarded to be done specifically, as the conveyance 
of land or the making of a lease, the Court will re* 
gard the award as the agreement of the parties^ and 
enforce it as such, unless the award is void for uncer- 
tainty. {Hall V. Hardy, S P. Wms,, 190; Hop- 
craft V. Hickman, 2 S, 8f S., 130.) The Court will 
not compel specific performance of an award where 
the agreement contained in the submission is such in 
its nature as, owing to its unfairness or unreasonable- 
ness, will prevent the Court interfering in respect of 
the award made in pursuance of it. Neither will 
the Court interfere where the award is excessive or 
defective. {Nickels v. Hancochy 7 D.e G., M. ^ <?., 
300.) And, although part of the award is good, 
equity wUl not enforce the good part, if it cannot 
enforce the whole. 

Where there has been a part performance of an 
award, the Court of Equity will interfere to compel 
specific performance {Norton v. Maseall, 2 Vem., 
24), although the award is not binding in form of 
law. The Court will not compel specific perform- 
ance of an award unless the parties avail themselves 
promptly of its assistance. {Eads v. Williams, S4 
L. J.y Chan., N. S.) Unless the effect of the action 
of the Court would be to grant relief to both parties. 
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it will not interfere to compel specific performance. 
(Blacken v. Bates, L. i?., Ch.y 1 4pp., 117.) 

If an award direct some illegal act to be done, the Award direct- 
Court will not decree specific performance of it ^ftobe* 
( Walters v. Morgan, 2 Cox, 369) ; but if the acts ^°^®- 
are legal, the Court will not itself inquire into their 
reasonableness, since it considers the determination 
of the arbitrator as conclusive ; he being the Judge 
chosen by the parties. [Blondell v. Brettarghy 17 
Ves., 242.) 
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3 & 4 Wm. IY., c. 42. 

An Act for the further amendment of the Law 
and the better advancement of Jjastiee. 

Sect. 89. '* And whereas it is expedient to render re- Submission to 
ferences to arbitration more effectual,'' be it further ^le*^ oo^rt^ 
enacted^ That the power and authority of any arbi- not to be 

- - . ^ reyocable 

trator or umpire appomted by or m pursuance of any without leave 
rule of Court, or Judge's order, or order of Nisi ^^ ^°'^*'- 
Prius, in any action now brought, or which shall 
be hereafter brought, or by or in pxtrsuance of any 
submission to reference containing an agreement that 
such submission shall be made a rule of any of His 
Majesty's Courts of Record, shall not be revocable by 
any party to such reference without the leave of the 
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Power to 
compel atten- 
dance of 
witnesses. 



Court by which such rule or order shall be made, or 
which shall be mentioned in sucji submission, or by 
leave of a Judge ; and the arbitrator or umpire shall 
and may and is hereby required to proceed with the 
reference notwithstanding any such revocation, and 
to make such award, although the person making 
such revocation shall not afterwards attend the refer- 
ence ; and that the Court, or any Judge thereof, may 
from time to lime enlarge the time for any such arbi- 
trator making his award. 

Sect. 40. And be it further enacted, that when any 
reference shall have been made by any such rule or 
order as aforesaid, or. by any submission containing 
such agreement as aforesaid, it shall be lawful for the 
Court bv which such rule or order shall be made, or 
which shall be mentioned in such agreement, or for 
any Judge, by rule or order to be made for that pur- 
pose, to command the attendance and examination of 
any person to be named, or the production of any 
documents to be mentioned in such rule or order ; 
and the disobedience to any such rule or order shall 
be deemed a contempt of Court, if, in addition to the 
service of such rule or order, an appointment of the 
time and place of attendance in obedience thereto, 
signed by one at least of the arbitrators, or by the 
umpire, before whom the attendance is required, shall 
also be served either together with or after the ser- 
vice of such rule or order; provided always, that 
every person whose attendance shall be so required 
shall be entitled to the like conduct money, and pay-, 
ment of expenses and for loss of time, as for and upon 
attendance at any trial ; provided also, that the appli- 
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cation made to such Court or Judge for su^h rule or 
order shall set forth the county where such witness is 
residing at the time, or satisfy such Court or Judge 
that such person cannot be found ; provided also, that 
no person shall be compelled to produce under any 
such rule or order any writing or other document that 
he would not be compelled to produce at a trial, or 
to attend at more than two consecutive days, to be 
named in such order. 

Sect 41. And be it further enacted, That when in Power for 

I -% r f 1 • • < 1 • arbitrators 

any rule or order oi reference, or any submission to arbi- under a rule 
tration, containinir an ainreement that the submission ^\ ^?^5* ^ 

' o "o administer an 

shall be made a rule of Court, it shall be ordered or oath. 
agreed that the witnesses upon such reference shall be 
examined upon oath, it shall be lawful for the arbitra- 
tors or umpire, or any one arbitrator, and he or they 
are hereby authorized and required to administer an 
oath to such witnesses, or to take their affirmation in 
cases where affirmation is allowed by law instead of 
oath; and if upon such oath or affirmation any person 
making the same shall wilfully and corruptly give any 
false evidence, every person so offending shall be 
deemed and taken to be guilty of perjury, and shall be 
prosecuted and punished accordingly." 

9 A 10 Wm. III., c. 15. 

An Act for determining Differences hy Arbitration, 

Sect. 1. Whereas it hath been found by experience 
that references made by rule of Court have contributed 
much to the ease of the subject in the determining of 
controversies, because the parties become thereby 
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obliged to submit to the award of the arbitrators, 

under the penalty of imprisonment for their contempt, 

in case they refuse submission; now for promoting 

trade and rendering the awards of arbitrators the more 

effectual in all cases for the final determination of 

controversies referred to them by merchants and 

traders, or others, concerning matters of account or 

trade, or other matters : Be it enacted by the King's 

most excellent Majesty, by and with the advice and 

consent of the Lords spiritual and temporal 

and Commons in Parliament assembled, and by 

authority of the same, that from and after the 1 1th 

day of May, which shall be in the year of our Lord 

Merchants one thousand six hundred and ninety-eight, it shall 

Ac, may ' and may be lawful for all merchants and traders, and 

thef/suiDinis. o^^^^^'s, desiring to end any controversy, suit, or 

sion to award quarrel, or controversies, suits, and quarrels, for 

may be made i • i * . i , 

rule of Court, which there is no other remedy but by personal 

action or suit in equity, by arbitration, to agree that 
their submission of their suit to the award or um- 
pirage of any person or persons should be made a 
rule of any of His Majesty's Courts of Record which 

Such their tj^g parties shall choose ; and to insert such their 

agreement to ^ ^ ^ 

be inserted in agreement in their submission, or the condition of 

submission. x-l'-lt • i ^ ^ ii« i 

their bond or promise, whereby they oblige them- 
selves respectively to submit 1:o the award or um- 
pirage of any person or persons; which agreement 
being so made and inserted in their submission or 
promise, or condition of their respective bonds, shall 
or may, upon producing an affidavit thereof made by 
the witnesses thereunto, or any one of them, in the 
thereupon. Court of which the same is agreed to be made a rule. 



I 



APPSNDIX A. 13 1 

and reading and filing the said affidavit in Courts be 
entered of record in such Court : and a rule shall 
thereupon be made by the said Court, that the parties 
shall submit to^ and finally be concluded by^ the 
arbitration, or umpirage which shall be made con- 
cerning them by the arbitrators or umpire pursuant 
to such submission; and in case of disobedience to Penalty for 

^ 1 '^ ^' • 1 1 .• disobedience, 

such arbitration or umpirage^ the party neglecting or 
refusing to perform and execute the same, or any part 
thereof, shall be subject to all the. penalties of con- 
temning a rule of Court when he is a suitor or 
defendant in such Court; and the Court on motion 
shall issue process accordingly, which process shall 
not be stopped or delayed in its execution by any 
order, rule, command, or process of any other Court, 
either of law or equity, unless it shall be made to 
appear on oath to such Court that the arbitrators or cases where 
umpire misbehaved themselves, and that such award, ^"^^^ ^f* 

^ , , procured by 

arbitration, or umpirage, was procured by corruption corruption, 
or other undue means. 

Sect. 2. And be it further enacted by the authority Corrupt 
aforesaid that any arbitration or umpirage procured yoijj/ 
by corruption or undue means, shall be judged and 
esteemed void, and of none effect, and accordingly be 
set aside by any court of law or equity : so as com- 
plaint of such corruption or undue practice be made 
in the Court where the rule is made for submission to 
such arbitration or umpirage before the last day of 
the next term after such arbitration or umpirage made 
and published to the parties; anything in this Act 
contained to the contrary notwithstanding." 



K 2 



132 



THX LAW OF ARBITBATIOK AND AWARDS. 



Gonrt or 
Judge can 
refer to arbi- 
tration before 
trial. 



Court or 
Judge may 
direct a 
special case 
to be tried. 



17 & 18 Vict., c. 126. 

The Common Law Procedure Act, 1854. 

As we have had occasion to mention this Act many 
times in the foregoing pages, we give here, in their 
entirety^ such of the sections of the Act as bear upon 
arbitration. 

Sect. 3. " If it be made to appear at any time after 
the issuing of the writ, to the satisfaction of the Court 
or Judge, upon the application of either party, that 
the matter in dispute consists wholly or in part of 
matters of mere account which cannotconveniently be 
tried in the ordinary way, it shall be lawful for such 
Court or Judge, upon such application, if they or he 
think fit, to decide such matter in a summary manner, 
or to order that such matter, either wholly or in part, 
be referred to an arbitrator appointed by the parties 

or to an officer of the Court upon such 

terms as to costs, and otherwise as such Court or 
Judge shall think reasonable; and the decision or 
order of such Court or Judge, or the award or certi- 
ficate of such referee, shall be enforceable by the same 
process as the finding of a jury upon the matter 
referred. 

Sect. 4. If it shall appear to the Court or Judge 
that the allowance or disallowance of any particular 
item in such account depends upon a question of law 
fit to be decided by the Court, or upon a question of 
fact fit to be decided by a jury, or by a Judge, upon 
the consent of both parties as hereinbefore provided, 
it shall be lawful for such Court or Judge to direct a 
case to be stated, or an issue or issues to be tried; and 
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the decision of the Court upon such case^ and the 
finding of the Jury or Judge upon such issue or 
issues, shall be taken and acted upon by the arbitrator 
as conclusive. 

Sect. 5. It shall be lawful for the arbitrator upon any 
compulsory reference under this Act^or upon any 
reference by consent of parties where the submission 
is or may be made a rule or order of any of the 
superior Courts of law or equity at Westminster, if 
he shall think fit^ and if it is not provided to the con- 
trary, to state his award as to the whole or any part Arbitrator 
thereof, in the form of a special case for the opinion ^*^ ^}^ 

' *^ ^ ^ ^^ special case. 

of the Courts and when an action is referred, judg- 
ment, if so ordered, may be entered according to the 
opinion of the Court.'^ 

Sect. 6. Provides that, when on the trial of an issue of jadge maj 
fact, questions of account arising thereon are referred by ^^^^ ^f^^ 
the Judge to a referee upon such terms as to costs as account, and 
such Judge shall think reasonable, the award or cer- usnesof fact, 
tificate of such referee shall have the same effect as 
hereinbefore provided as to the award or certificate of 
a referee before trial ; and it shall be competent for 
the Judge to proceed to try and dispose of any other 
matters in question not referred, in like manner as if 
no reference had been made. 

Sect. 7. "The proceedings upon any such arbitration Prooeedingi 
as aforesaid shall, except otherwise directed hereby ^®u?L® f^ 
or by the submission, or document authorizing the 
reference, be conducted in like manner and subject 
to the same rules and enactments as to the power of 
the arbitrator and of the Court, the attendance of 
witnesses, the production of documents, enforcing or 
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I 



setting aside the award, and otherwise^ as npoh a re- 
ference made by consent under a rule of Court or 
Judge's order. 

Sect. 8. In any case where reference shall be made 
to arbitration as aforesaid, the Court or a Judge shall 
have power at any time and from time to time to 
remit the matters referred, or any or either of them, to 
the reconsideration and redetermination of the said 
arbitrator^ upon such terms, as to costs and otherwise, 
as to the said Court or Judge may seem proper. 

Sect. 9. All applications to set aside any award 
made on a compulsory reference under this Act shall 
and may be made within the first seven days of the 
term next following the publication of the award to 
the parties^ whether made in vacation or term ; and 
if no such application is made^ or if no rule is granted 
thereon^ or if any rule granted thereon is afterwards 
discharged^ such award shall be final between tbe 
parties. 

Sect. 10. Any award made on a compulsory refer- 
ence under this Act may, by authority of a Judge, on 
such terms as to him may seem reasonable^ be enforced 
at any time after seven days from the time of publica- 
tion, notwithstanding the time for moving to set it 
aside has not elapsed. 

Sect. 11. Whenever the parties to any deed or in- 
strument in writing to be hereafter made or executed, 
or any of them, shall agree that any then existing or 
ftiture differences between them or any of them shall 
be referred to arbitration, and any one or more of the 
parties so agreeing, or any person or persons claiming 
through or under him or them, shall nevertheless 
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commence any action at law or suit in cqaity against 
the party or parties, or any of them, or against any 
person or persons claiming throagh or under him or 
them in respect of the matters so agreed to be re- 
ferred, or any of them, it shall be lawlul for the Court 
in which the action or suit is brought, or a Judge 
thereof, on appUeation by the defendant or defend* 
ants, or any of them, after appearance and before 
plea or answer, upon bei:ig satisfied that no sufficient 
reason exists why such matters cannot be or ought 
not to be referred to arbitration according to such 
agreement as aforesaid, and that the defendant was at 
the time of bringing of such action or suit and stiU is 
ready and willing to join and concur in all acts neces- 
sary and proper for causing such matter so to be de- 
cided by arbitration, to make a rule or order staying 
ail proceedings in such action or suit, on such terms 
as to costs and otherwise as to such Court or Judge 
may seem fit ; provided always that any such rule or 
order may at any time afterwards be discharged or 
varied as justice may require. 

Sect. 1;^. If in any case of arbitratiou the document On failure of 
authorizing the reference provide that the reference arbitrators 
shall be to a single arbitrator, and all the parties do Judge may 

^ IS. j-^ i_ • • ^1- appoint single 

not, alter diiterences have arisen, concur m the ap- arbitrator or 
pointment of an arbitrator ; or if any appointed arbi- ^°^P"^®- 
trator refuse to act, or become incapable of acting, or 
die, and the terms of such document do not show that 
it was intended that such vacancy should not be sup- 
pUed^ and the parties do not concur in appointing a 
new one ; or if, where the parties or two arbitrators 
are at liberty to appoint an umpire or third arbitrator. 
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such parties or arbitrators do not appoint an umpire 
or third arbitrator ; or if any appointed umpire or 
third arbitrator refuse to act, or become incapable of 
acting, or die, and the terms of the document autho- 
rizing the reference do not show that it was intended 
that such a vacancy should not be supplied^ and the 
parties or arbitrators respectively do not appoint a new- 
one, then in every such instance any party may serve 
the remaining parties or the arbitrators^ as the case 
may be, with a written notice to appoint an arbitrator^ 
umpire^ or third arbitrator respectively ; and if within 
seven clear days after such notice shall have been 
served no arbitrator, umpire, or third arbitrator be 
appointed, it shall be lawful for any Judge of any of 
the superior Courts of law or equity at Westminster, 
upon summons to be taken out by the party having 
served such notice as aforesaid, to appoint an arbi- 
trator, umpire, or third arbitrator, as the case may be, 
and such arbitrator, umpire, or third arbitrator respec- 
tively shall have the like power to act in the refer- 
ence and make an award as if he had been appointed 
by consent of all the parties. 

Sect. 13. When the reference is, or is intended to 
be, to two arbitrators, one appointed by each party, it 
shall be lawful for either party, in the case of the 
death, refusal to act, or incapacity of any arbitrator 
appointed by him, to substitute a new arbitrator, unless 
the document authorizing the reference show that it 
was intended the vacancy should not be supplied ; and 
if on such a reference one party fail to appoint an 
arbitrator, either originally or by way of substitution 
as aforesaid, for seven clear days a£ter the other party 
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shall have appointed an arbitrator and shall haye 
served the party so failing to appoint with notice in 
writing to make the appointment^ the party who has 
appointed an arbitrator may appoint such arbitrator 
to act as sole arbitrator in the reference, and an award 
made by him shall be binding on both parties as if the 
appointment had been by consent; provided, how- 
ever^ that the Court or a Judge may revoke such ap- 
pointment on such terms as shall seem just. 

Sect. 14. When the reference is to two arbitrators, Two arbi- 
and'the terms of the document authorizing^ it do not t^ato^s ™ay 

o appoint 

show that it was intended that there should not be an umpire. 

umpire, or provide otherwise for the appointment of 

an umpire, the two arbitrators may appoint an umpire 

at any time within the period during which they have 

power to make an award, unless they be called upon 

by notice as aforesaid to make the appointment 

sooner. 

Sect. 15. The arbitrator, acting under any such Award to be 
document or compulsory order of reference as afore- months^ ^* 
said, or under any order referring back the award, unless parties 

, or Court 

shall make his award under his hand and (unless such enlarge time, 
document or order respectively shall contain a dif- 
ferent limit of time) within three months after he 
shall have been appointed and shall have entered on 
the reference, or shall have been called upon to act 
by a notice in writing from any party, but the parties 
may by consent in writing enlarge the term for making 
the award; and it shall be lawful for the superior 
Court of which such submission, document, or order 
is or may be made a rule or order, or for any Judge 
thereof, for good cause to be stated in the rule or order 
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for enlargement from time to time to enlarge tli^ time 
for making the award ; and if no period be stoted for 
the enlargement in such consent or order for enlarge- 
ment^ it shall be deemed an enlargement for one 
month ; and in any case where an umpire shall have 
been appointed, it shall be lawful for him to enter o& 
the reference in lieu of the arbitrators^ if the latter 
shall have allowed their time or their extended time 
to expire without making an award, or shall have 
deliyered to any party, or to the umpire, a notice in 
writing stating that they cannot agree, 

Bnie to '^^^* ^^* ^b^i^ <^ award made on any such sub* 

deliver pos- misaion, document^ or order of reference, as aforesaid^ 

session or ^ ' . , 

land pursuant directs that possession of any lands or tenements capable 
to be ' ^^ being the subject of an action of ejectment shall be 

^ud^mtnt^^in* ^®^^^^®^ ^^ ^^7 ^^^J> «ither forthwith or at any 
ejectment. future time, or that any such party is entitled to the 

possession of any such lands or tenements, it shall be 
lawful for the Court of which the document author- 
izing the reference is, or is made a rule or order, to 
order any party to the reference who shall be in po8« 
session of any such lands or tenements, or any person 
in possession of the same claiming under or put in 
possession by him since the making of the document 
authorizing the reference to deliver possession of the 
same to the party entitled thereto, pursuant to the 
award ; and such rule or order to deliver possession 
shall have the effect of a judgment in ejectment 
against every such party or person named in it, 
and execution may issue; and possession shall be 
delivered by the sheriff as on a judgment in 
ejectment. 
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Sect. 17. Every agreement or submission to arbitra* Agreement or 

.. r ^i^ii^'in • M. ^' submission in 

tion byconsent^ whether by deed or instrument in writing may 
writing not under seal, may be made a rule of any one ^|^^S ^^® 
of the superior Courts of law or equity at Westminster, imiess a con- 
on the application of any party thereto, unless such t^Pappear. 
agreement or submission contain words purporting 
that the parties intend that it should not be made a 
rule of Court ; and if in any such agreement or sub- 
mission it is provided that the same shall or may be 
made a rule of one in particular of such superior 
Courts, it may be made a rule of that Court only ; and 
if, when there is no such provision, a case be stated 
in the award for the opinion of one of the superior 
Courts, and such Court be specified in the award, and 
the document authorizing &e reference have not 
before the publication of the award to the parties been 
made a rule of Court, such document may be made a 
rule only of the Court specified in the award; and 
when in any case the document authorizing the refer- 
ence is or has been made a rule or order of any one of 
such superior Courts, no other of such Courts shall 
have any jurisdiction to entertain any motion respect- 
ing the arbitration or award.^' 



8 & 9 Vict., c. 18. 

Lands Clauses Consolidation Acts, 1845. Compensa. 

tion exceed. 

Sect. 23. ** If the compensation claimed or ofiered in i^».^^.^ ^® 

/* t ^ r Bettiiecl Dy 
any such case (i.e., the compulsory taking of lands for arbitration or 

undertakings of a public nature) shall exceed £50, J^ioj^ of 

and if the party claiming compensation desire to have V^^J claim- 

the same settled by arbitration, and signify such sation. 
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desire by notice in writing to the promoters of the 
undertaking before they hare issued their warrant to 
the sheriff to summon a jury in respect of such lands, 
under the provisions hereinafter contained, stating in 
such notice the nature of the interest in respect of 
which such party claims compensation and the amount 
of the compensation so claimed, the same shall be 
so settled accordingly; but unless the party claiming 
compensation shall, as aforesaid, signify his desire to 
have the question of such compensation settled by 
arbitration, or if when the matter shall have been re- 
ferred to arbitration, the arbitrators or their umpire 
shall for three months have failed to make their or 
his award, or if no final award shall be made, the 
question of such compensation shall be settled by the 
verdict of a jury as hereinafter provided." 

Sect. 24 provides for the method of procedure for 
settling disputes as to compensation by justices. 

Sect. 25. ** When any question of disputed compen- 
sation by this or the special Act, or any Act incor- 
porated therewith, authorized or required to be settled 
by arbitration, shall have arisen, then, unless both 
parties shall concur in the appointment of a single 
arbitrator, each party, on the request of the other 
party, shall nominate and appoint an arbitrator, to 
whom such dispute shall be referred; and every 
appointment of an arbitrator shall be made on the 
part of the promoters of the undertaking under the 
hands of the said promoters, or any two of them, or of 
their secretary or clerk, and on the pait of any other 
party under the hand of such party, or if such party be 
a corporation aggregate under the common seal of 
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such corporadon; and each appointment shall be 
delivered to the arbitrator^ and shall be deemed a 
submission to arbitration on the part of the party bv 
whom the same shall be made; and after any such 
appointment shall have been made, neither party shall 
have power to revoke the same without the consent 
of the other, nor shall the death of either party 
operate ^ a revocation ; and if for the space of 
fourteen days after any such dispute shall have arisen, 
and after a request in writing, in which shall be stated 
the matter so required to be referred to arbitration, 
shall have been served by the one party on the other 
party to appoint an arbitrator, such last mentioned 
party fail to appoint such arbitrator, then upon such 
failure the party making the request, and having him- 
self appointed an arbitrator^ may appoint such arbitra- 
tor to act on behalf of both parties, and such arbitrator 
may proceed to hear and determine the matters which 
shall be in dispute, and in such case the award or 
determination of such single arbitrator shall be final. 

Sect. 26. If, before the matters so referred shall be Vac»ncj of 
determined, any arbitrator appointed by either party be supplied. 
die or become incapable, the party by whom such 
arbitrator was appointed may nominate and appoint, 
in writing, some other person to act in his place ; and 
if for the space of seven days after notice in writing 
from the other party for that purpose he fail to do so, 
the remaining or other arbitrator may proceed ex 
parte; and every arbitrator so to be substituted as 
aforesaid shall have the same powers and authorities 
as were vested in the former arbitrator at the time of 
such his death or disability as aforesaid. 
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of umpire. 
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Power of 
arbitrator to 
call for 
books, &c. 



Sect. 27. Where more than one arbitrator shall 
have been appointed, such arbitrators shall, before 
they enter upon the matters referred to them, nomi- 
nate and appoint, by writing under their hands, an 
umpire to decide on any such matters on which they 
shall differ, or which shall be referred to him under 
the provisions of this or the special Act ; and if such 
umpire shall die or become incapable to act, they shall 
forthwith, after such death or incapacity, appoint an- 
other umpire in his place, and the decision of every 
such umpire on the matters so referred to him shall 
be final. 

Sect. 29. If, when a single arbitrator shall have 
been appointed, such arbitrator shall die or become 
incapable to act before he shall have made his award, 
the matters referred to him shall be determined by 
arbitration, under the provisions of this or the special 
Act, in the same manner as if such arbitrator had not 
been appointed. 

Sect. 30. If, where more than one arbitrator shall 
have been appointed, either of the arbitrators refuse, 
or for seven days neglect to act, the other arbitrator 
may proceed ex parte, and the decision of such other 
arbitrator shall be as effectual as if he had been the 
single arbitrator appointed by both parties." 

Sect. 31. Provides, in cases where two arbitrators 
are appointed and fail to make their award within 21 
days after appointment of last arbitrator, that the 
matter is to go to the umpire. 

Sect. 32. *' The said arbitrators or their umpire may 
call for the production of any documents in the pos- 
session or power of either party which they or he may 
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think uece&sary for determining jthe question In dis- 
pute, and msqr examine the parties or their «vitne6ses 
on oath, and administer the oaths necessary for that 
purpose- 
Sect. 33. Before any arbitrator or umpii-e shall -A^rbitrator or 

. . umpire to 

enter into a consideration of any matters referred to make 
him, he shall, in the presence of a Justice, make and "®'^^^^*^°^- 
subscribe the following declaration ; that is to say — 
"I, A. B., do solemnly and sincerely declare, 
That I will faithfully and honesitly, and to the 
best of my skill and ability, hear and determine 
the matters referred to me under the provisions 
of the Act [naming the special Act], 

'^Made and subscribed in the presence of 

[ ^ ]." 

And such declaration shall be annexed to the award 
when made ; and if any arbitrator or umpire, having 
made such declaration, shall wilfully act contrary 
thereto, he shall be guilty of a misdemeanour. 

Sect. 34, All the costs of any such arbitration, and Costs of 
incident thereto, to be settled by the arbitrators, shall how to be 
be borne by the promoters of the undertaking, unless ^"^^' 
the arbitrators shall award the same or a less sum than 
shall have been offered by the promoters of the under- 
taking, in which case each party shall bear his own 
costs incident to the arbitration, and the costs of the 
arbitrators shall be borne by the parties in equal pro- 
portions. 

Sect. 35« The arbitrators shall deliver their award 
in writing to the promoters of the undertaking, and 
the said promoters shall retain the same, and shall 
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forthwith on demand, at their own expense, furnish 
a copy thereof to the other party to the arbitration, 
and shall at all times, on demand, produce the said 
award, and allow the same to be inspected or ex- 
amined by such party or any person appointed by him 
for that purpose." 

Sects. 36 & 37 provide for the submission being 

made a rule of Court on application of either of the 

parties, and that no award shall be void through an 

error of form. 

If farther Sect. 66. ** If the arbitrators shall award that a 

p^* ters to* further sum ought to be paid or deposited by the 

P*y °^fc ame P^^D^oters of the undertaking, they shall pay or de- 

within four- posit, as the caso may require, such further sum with- 

in fourteen days after the making of such award, or 
in default thereof the same may be enforced by 
attachment or recovered, with costs, by action or suit 
in any of the superior Courts." 

22 & 23 Vict., c. 59. 

Railway Companies* Arbitration Act, 

Power of Sect. 2. *' Any two or more railway companies, 

panics to whether already or hereafter to be incorporated (in 
arbitration *^^® ^^^ called 'the Companies') from time to time, 

by writing under their respective common seals, may 
agree to refer to arbitration in accordance with this 
Act, any then existing or future differences, ques- 
tions, or other matters whatsoever in which they then 
are, or thereafter shalF be, mutually interested, and 
which they might lawfully settle or dispose of by 
rgreement between themselves, and may delegate to 
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the person or persons to whom the reference is made 
any power to determine all or any of the terms of any 
contract to be made between the companies which 
the directors of the companies respectively might 
lawfully delegate to any committees of themselves 
respectively." 

Sects. 3 &4t. The companies jointly, but not other- 
wise, have power under this Act, by writing under 
their common seals, to revoke, alter, or add to any 
agreement to reference, and, unless revoked, every 
agreement in accordance with the Act shall bind 
the companies. 

Sect. 5. ** Where the companies agree, the re- Reference to 
ference shall be made to a single arbitrator. arbitrator. 

Sect. 6. Except where the companies agree that 
the reference shall be made to a single arbitrator, the 
reference shall be made as follows :— 

Where there are two companies, the reference 
shall be made to two arbitrators. 

Where there are three or more companies, the Beferenceto 
reference shall be made to so many arbitrators as two or more 

' arbitrators. 

there are companies. 

Sect. 7. Where there are to be two or more arbi- Appointment 
trators, every company shall by writing under their byOom^^ 
common seal appoint one of the arbitrators, and shall 
give notice in writing thereof to the other company or 
companies. 

Sect. 8. Where there are to be two or more 

arbitrators, if any of the companies fail to appoint 

an arbitrator within fourteen days after being 

thereunto requested in writing by the other company 

or by the other companies, or any of them, then, on 

L 
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the application of the companies^ or any of them^ the 
Board of Trade^ instead of the company 8o failing to 
appoint an arbitrator^ may appoint an arbitrator ; and 
the arbitrator so appointed shall for the purposes of 
this Act be deemed to be appointed by the company 
so failing." 

Sects. 9 & 10. If any arbitrator dies the company 
.that he represents may appoint another under their 
common seal^ and if such company fail to appoint 
within fourteen days after request by the other com- 
panies^ the Board of Trade may, on the application 
of the other companies, appoint. 

Appointment Sect. 11. **When any appointment of an arbitrator 

oi Arbitxtttor 

not revocable, is made^ the company making the appointment shall 

have no power to revoke the appointment, without 
the previous consent in writing of the other company, 
or every other company in writing under their com- 
mon seal." 

Sects. 12, 13, 14, & 15. The arbitrators must then 
choose an umpire by writing under their hands be- 
fore entering on the business, and if such arbitrators 
fail to appoint such umpire within seven days after 
the reference is made to them, the Board of Trade, 
on the application of any of the companies, may 
appoint. If the umpire dies or becomes incapable 
to act before arbitrators have finished the reference, 
they must appoint another ; likewise if umpire fails 
for seven days to act as umpire, and if the arbitrators 
fail to make such appointment on the application of 
the companies, the Board of Trade may appoint. 

Beference to gect. 17. " Where there are two or more arbitrators, 
umpire. 

if they do not within such a time as the companies 



I 



APPENDIX A. 147 

shall agree on, or, failing such agreement within 
thirty days next after the reference is made to the 
arbitrators, agree on their award thereon, then the 
matters referred to them, or such of those matters as 
are not then determined, shall stand referred to their 
umpire." 

Sect. 16. Gires the arbitrators and umpire power to 
call for books, documents, or evidence, examine 
mtnesses, and administer oath, &c. 

Sect 19. ^'Except where and as the companies other* Procedure ia 
wise agree, the arbittator, and the arbitrators, and the ^^qq 
umpire respectively, may proceed in the business of the 
reference in such manner as he or they respectively 
shall think fit* 

Sect. SO. The arbittl^tor, and the arbitr&tors, and the Arbitration 
umpire reqwctively, may proceed m the absence of ^IZn^'^ot 
all or any of the companies in every case in which, Companies, 
after giving notice in that behalf to the companies 
respectively, the arbitrator or the arbitrators, or the 
umpire^ shall think fit so to proceed." 

Sect. SI. Provides that several awaids may be 
made, one on eaoh part of the matters referred, in- 
stead of one whole award. 

Sect. S2. ^' The award of the arbitrator, or of the Awards made 
arbitrator., or of the umpire, if made in writing under » ^?^,'^» 
his or their respective hand or hands, and ready to be parties. 
delivered to the companies within such a time as the 
companies agree on, or, failing suoh agreement, withiin 
thirty days next after the matters in difference are- 
referred to (as the case may be) the arbitrator, or the 
arbitrators, or the umpire, shall be binding and con^ 

elusive on all the companies. 

L 2 
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Sect. 26. Full effect shall be given by all the Su- 
perior Courts of Law and Equity in the United 
Kingdom, according to their respective jurisdiction, 
and by the companies respectively, and otherwise, to 
all agreements, references, arbitrations and awards, 
in accordance with this Act ; and the performance or 
observance thereof may, where the Courts think fit, be 
compelled by distress infinite on the property of the 
companies respectively, or by any other process 
against the companies respectively, or their respective 
property, that the Courts or any Judge thereof shall 
direct, and where requisite frame for the purpose. 

Sect. 27. Except where and as the companies other- 
wise agree, the costs of and attending the arbitration 
and the award shall be in the discretion of the arbi- 
trator, and the arbitrators, and the umpire respectively. 

Sect. 28. Except where and as the companies other- 
wise agree, and if and s6 far as the award does not 
otherwise determine, the costs of and attending the 
arbitration and the award shall be borne and paid by 
the companies in equal shares, and in other respects the 
companies shall bear their own respective costs. 

Sect. 29. The submission to any arbitration in ac- 
cordance with this Act may at any time be made^ a rule 
of any of Her Majesty's Superior Courts of Becord at 
Westminster, or, as the case may be, at Dublin, on 
the application of any piuiy interested; and the 
Court may remit the matter to the arbitrator, or to 
the arbitrators, or to the umpire, with any directions 
the Court may think fit." 
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f 

FORM S. 

FOBM L 

(Form of Submiasion generally uaed where the Beferenee it to 

One Arbitrator,) 

By consent, let all matters in difference in this cause 
(or action) between the parties be referred to the 
arbitrement; final end^ and determination of A. B.^ of 
9 who is to make his award in writing on or 
before the day of or such further day 

as the said A. B. shall appoint ; and by the like con- 
sentj let all deeds^ books^ and papers in the custody 
or power of either of the parties relating to the mat- 
ters in question^ be produced before the said arbitrator 
as he shall direct, to be ascertained by the oaths of 
the respective parties producing the same ; and the 
parties and their witnesses^ being first sworn, are to 
be examined as the said arbitrator shaU direct ; and, 
by the like consent^ the costs of this cause (or action)^ 
and of this application, and of this reference, are to 
be in the discretion of the said arbitrator ; and, by the 
like consent, no action is to be brought by either of 
the parties against the said A. B. for any matter or 
thing he shall do in, about, or touching any of the 
matters hereby referred to him ; and, by the like con- 
sent, the said arbitrator is to have power from time 
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to time to enlarge the time for making his award as 
he shall think fit. 

Form II. 

{FoTfn where Beference is to Two Arbitrators.) 

Let all matters in difference in this cause (or action) 
be referred to C, of , a person for this purpose 

nominated by the Plaintiff, and of D., of a person 

nominated for this purpose by the Defendant, or in case 
of their not agreeing to an award, then to the arbi- 
trement of such umpire as shall be appointed by them, 
the said C. and D., in manner hereinafter mentioned; 
and the said arbitrators are to make their award in 
writing on or before the day of , or on or 

before such further day as they, the said arbitrators, 
shall from time to time, by m? writing under their 
hands, appoint ; and in ca9^ q£ the said arbitrators not 
agreeing in an award, the said umpire i» tQ make his 
award, in writing, within the period hereinafter men* 
tioned, that is to say, within three calendar months 
after the expiration of the time within which the 
power of the arbitrators to make an award shall have 
ceased; or within such ext^ded time after the 
expiration of the said period of three caleBdar months 
aa the md um^re shall from time t«> time, by any 
writing under his hand, appoint. Let all deeds^ 
&c. (as in Form I). And the costs of this suit and of 
this applicatioin are to be in the discretion of the tmd 
arbitrators and umpire, or of soich of them as shall 
«w«rd upon the matters in difference, And no action^ 
S^. (Fovm I). And belbre the said acbitrafeor^ s]udl 
enter upon the matters referred to tbem> they «re, bf 
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writing under their hands, to appoint some person, to 
be approved of by them, to be such umpire as aforesaid^ 
and such umpire shall, by writing under his hand, 
signify his acceptance of such appointment — ^liberty 
to apply — 

FOBK III. 

{Fonn appointing Umpire on failwe of Arbitraiors to do so 
after Notice, G. L, P. Aot, 1854, #. 12.) 

Upon the application of the said E. F., of , 

(description), and it appearing that G., of , 

(description), the arbitrator appointed by the said £. F., 
and H. I., of , the arbitrator appointed by 

the said J. S. in the matter of the abpve arbitration, have 
not appointed an umpire in pursuance of a notice dated 

, signed by the said 
and served upon each of them the said arbitrators ; 
the Judge doth, pursuant to sect. IS of the Common 
Law Procedure Act, 1854, and by consent, appoint 

, of , as such umpire. 

FOKM IV. 

(Form making Suhrfiiuion an Order of Court, under the Common 
Law Procedure Act, 17 d 18 Vict., c. 125, «. 12.) 

Upon motion this day made unto this Court by 
Counsel for , and upon reading an 

agreement, or submission to arbitration, dated 
and signed by the above named , &c*t 

as by affidavit of j filed, &c^ now pro- 

duced and read, appears^ and upon hearing Counsel 
for • This Conxt dodi (by consent) 

order that the said agreement or submiswon, to arbi- 
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tration be made an order of this Courts to be observed 
and performed by all parties according to the tenour 
and true meaning thereof. 



Form V. 

{Form for making Award an Order of Court.) 

Upon motion^ &c., by Coimsel for , 

and upon reading an award dated , 

imder the hand and seal of (name arbitrator)^ and an 
affidavit of , verifying the execution of 

the said award. Let the said award be made an order 
of this Court, to be observed by all parties thereto 
according to the true tenour and meaning thereof. 



Form VI. 

{Order of Beference at "Niei Prim.") 

18— — 

In the High Court of Justice, 

Division. 



— "i At a sitting held at , 

To Wit. >• on the day of , 18 , 

A. V. B. ^ before 

It is ordered by the Court, by and with the 
consent of the parties, their Counsel and Solicitors, 
that the jury find a verdict for the Plaintiff for the 
amount claimed, subject to the award or certificate, 
order, arbitrement, final end, and determination of 

, who- is hereby empowered to 
direct that judgement shall be entered, for the Plaintiff 
or the Defendant, or a nonsuit entered as he shall 
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tliink proper^ and to whom thiB action and all matters 
in difference between the said parties are hereby 
referred, so as the said arbitrator do make and pub- 
lish his award or certificate, in writing, of and concern- 
ing the matters hereby referred, ready to be delivered 
to the said parties, or either of them, or if they or 
either of them shall be dead before the making of the 
said award or certificate, to their respective personal 
representatives requiring the same, on or before the 
day of , sitting next ensuing 

the date of this order, with liberty to the said 
arbitrator, under his hand in writing, to enlai'ge the 
time for making his said award or certificate. 

It is also ordered that the said arbitrator shall have 
all the powers, as to certifying and otherwise, of a 
Jud^e of the High Court of Justice. 

It is also ordered by the like consent that the said 
arbitrator shall have authority to hear, receive, and 
examine evidence touching the matters hereby re. 
ferred, and that the said parties shall produce before 
the said arbitrator all such books, deeds, papers, and 
writings, in their or either of their custody or power, 
relating to the matters in difference, as the said arbi- 
trator shall think fit to require. 

It is likewise ordered, by and with the like consent, 
that the costs of the action shall abide the event and 
determination of the said award or certificate. And 
the costs of the reference and award or certificate shall 
be in the discretion of the said arbitrator. 

It is likewise ordered that the said arbitrator may 
find generally for the Plaintiff or for the Defendant, 
and need not find upon any specific issues unless re- « | 
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quired to do so. The costs of any such specific issues 
(if found) to abide the event. 

It is likewise ordered^ by the like consent^ that the 
said parties do and shall, on their respective parts, in 
all things stand to, abide by, obey, perform, fulfil, and 
keep the award or certificate, order, arbitrement, final 
end and determination of the said arbitrator so to be 
made and published. And that neither of the said 
parties do or shall proceed in or prosecute any action 
or suit against the said arbitrator, or against each 
other respectively, for any matter relating to the 
arbitration, or the award or certificate, to be made in 
pursuance of this order. 

It is further ordered, by the like consent, that if 
either of the said parties shall, by affected delay or 
otherwise, wilfully prevent the said arbitrator from 
making his award or certificate, or shall not attend 
after reasonable notice, and without such excuse as 
the said arbitrator shall be satisfied with and adjudge 
to be reasonable, then the said arbitrator may proceed 
ex parte y and the parties occasioning the delay shall 
pay to the other such costs ajB the Court shall think 
reasonable and just. 

And it is ordered, by the like consent, that the Court 
may be prayed that this order be made an order 
of Court. And that in the event of any other appli- 
cation to the Court on the subject of this order, the 
reference, or the award or certificate, the Court may (if 
it shall think fit) at any time, and from time to time, 
refer back to the said arbitrator the whole or any part 
of the matter of this oxder, upon such terms as the 
V Court shall think proper. 
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It is also ordered that in the event of the said arbi- 
trator decUoing to act, or dying before he shall have 
made his award, or certificate, the said parties may, or 
if they cannot agree the Court may, on application 
by either side, appoint a new arbitrator. 

By the Court, 

Associate. 

FOEM VII. 
{A Short Form of Subnmsion by Consent.) 

We, the undersigned, agree to refer all the matters 

in difference between us to the determination and 

award of 

A. B. 

CD. 
Form Vni- 

(A Larger Form of Submmion by Consent.} 

Memorandum of agreement made this day 

of , between A, B., of , and 

C. D., of • Whereas ceirtain disputes 

and causes of difference have arisen, and still exist, 
between the parties hereto, and it is agreed to refer 
the same to arbitration. Now it is hereby agreed by 
and between the said parties to refer the said disputes 
and causes of difference to the award and determina- 
tion of J. H., of , , so that he make and 
publish his award in writing dulj signed by him, of 
and concerning the same, ready to be delivered to us, 
or either of us, or if we, or either of us, shaU be dead 
before the making of the said award, to our respective 
personal representatives, who shftll require the same 
on or before the (Uy of next, or on 



156 THE LAW OF AEBITEATION AND AWARDS. 

such further day as the said arbitrator shall by writing, 
signed by him, endorsed on this agreement, from 
time to time enlarge the time for making his award. 
And it is further agreed that the said arbitrator may, 
by his award, order and determine what he shall 
think fit to be done by either of us respecting the 
said matters in difference, and also that the costs of 
the said reference and award shall be in the discretion 
of the said arbitrator, who may direct to whom and 
by whom, and in what manner the same shall be 
paid. And each of the parties hereto agrees with the 
other to stand to, abide by, perform, fulfil, and keep 
the said award, so to be made and published as afore- 
said. And it is further agreed that the said arbitra- 
tor shall be at liberty to examine the parties, either 
or both of them, and that the witnesses in the refer- 
ence and the parties, if examined, shall be examined 
on oath or affirmation. And it is further agreed that 
the parties respectively shall produce before the 
arbitrator all books, documents, papers, maps, plans, 
and writings, in their custody, power, or control, 
relating to the matters referred, which the said arbi- 
trator may require. And that the parties respectively 
shall do all other acts necessary to enable the arbitra- 
tor to make his award herein, and that neither of 
them shall wilfully or wrongfully do or cause to be 
done any act or delay that shall prevent the arbitrator 
from making a just award. And it is further agreed 
that the arbitrator shall be at liberty to proceed ex 
parte if either of the said parties shall refuse or 
neglect to attend the reference without reasonable 
excuse for such refusal or negligence. And each of 
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the parties heielD agrees widi the other that he will 
not bring (V prosecute any action in any Conrt against 
the other, or against the arbitrator^ coDceming the 
matters in diffierence. or any of them. And it is 
hereby farther agreed that this agreement maybe 
made a role of die (Q. B., C. P., or Ex.) Drrision of 
the High CoortrfJastice, if the Conrt shall so please, 
on the application of either of the parties her^o» 
without notice to the otfan of them. And fiouther, 
•that in the event of either of the said parties dispnting 
the validity of the award, and moving the Court to 
set the same, or any part thereof, aside, or in any 
other event, the said Court shall have powor at any 
time, and firom time to time, to remit the matters 
hereby refierred to the re-considenitum and re>deter- 
mination of the said arbitrator, with, upon, and sub- 
ject to such directions, terms, and powers, as to the 
said Court shall seem proper. 

In witness whereof we, the parties hereto, have 
hereunto set our hands, the day and year first above 
written. 

FonM DL 

[AgpomtmeiU of Un^ire.) 

We, the within-named A. B. and C. D., do hereby 
nominate and i^point X. Y., of , to be 

umpire between us, in and concerning the matters in 
dispute and within referred. 

Witness om: hands this day of 18 



A.B. 
CD. 



WiHieM, 



158 THE LAW OF ABBlTEATlON AND AWARDS. 

Form X. 

(Bevooation of SvAmisfionJ) 

I, A. B., of , do hereby revoke, annul, 

and make void all the power and authority which, 
by a deed (or state the nature of the document) dated 
the day of , made between me and 

C. D., of , were given to E. F., of , 

the arbitrator thereby appointed to award and deter- 
mine on certain matters in difference between me and 
the said C. D., and I do hereby discharge and pro- 
hibit the said £. F. from making any award, or from 
further proceeding in the said reference. As witness 
my hand and seal this day of 18 . 

A. B.- 

Form XI. 

{Notice of Bevocation to Arbitrator,) 

Sir, — I hereby give you notice that, by a writing 
under my hand and seal, I have revoked and annulled, 
and made void your authority as arbitrator, and I 
hereby discharge and prohibit you from further pro- 
ceeding in the matters of the arbitration or reference 
between myself and C. D. 

ToE. F. A. B. 

Form XII. 

{Anointment by Arbitrator of time far aH$hdano4 hefw^ Jhtm.) 

In th6 matter of the reference before me, between 
A. B. and C. D., I appoint the instant, 

at o'clock in the forenoon, ttt my cAoe, and 
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the dsj of next, at the same 

time and place, far p roc ee ding in tfais l efe ren ce. 
Dated E. F. 

To A. B. and C. D. \ 
and dieir respective / 
Solicitors and Agents, V 
and all others whom it 1 
may concern. j 

Form XIII. 

{EnlargememtofHms for making Award.) * 

I enlarge the time for mating my award respecting 
the matters referred to me by the within ord(;r of 
reference, until the day of , 

Dated E, F. 

FOEM XIV. 
{JPorm of Award^ 

To all to whom these presents shall come I, £. F., 
of , send greeting {here recUe the instrummU 

under which the reference has been mcKh-^whether 
an agreement^ or Judge^s order, Jkc^-^and state so 
much of its terms as may he necessarjf to show the 
authority of the arbitrator or umpire, with respect to 
the subfect matter of reference and the time for mak- 
ing the awards power of enlargement of the time, and 
themanner of making the award. Thns if the submis- 
sion be by agreement begin as fellows : Whereas by 
an agreement bearing date the day of « and 

made between A. B., of , and C. D., of 

, after reciting 4nt Tarious differences 
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had arisen between them, &c., (here state all the parts 
of the agreement necessary to show arbitrator's 
authority, and also recite the enlargements of time^ 
if any, and then proceed :) Now know ye that I, the 
said E. F., having taken upon myself the burthen of 
the said arbitration, and having heard and duly con- 
, sidered all the allegations and (evidence of the said 
respective parties of and concerning the §aid matters 
in difference, and so referred as aforesaid, do make 
and publish this my award, in writing, of and concern- 
ing the said matters so referred to me, and do hereby 
award that, &c., {here follows a distinct statement of 
the finding of the arbitrator on all the points referred 
to him) for example, 

I award and direct that the costs of the said action 
when taxed, be paid by the said defendant to the said 
plaintiff, and that the plaintiff and the defendant do 
each bear his own costs of the reference, and that the 
defendant do pay the costs of this my award ; and that 
if the said plaintiff pays the said last mentioned costs, 
then that the defendant do forthwith repay him the 
amount which he shall so pay< 

CLAUSES IN AN AWARD. 

I award, order, and direct that there shall be a 
deed of conveyance by all necessary and proper 
parties of the said lands and tenements to such 
person or persons as shall be nominated by the parties 
of the first part, or such or so many of them as shall 
be then interested in or entitled to the said lands and 
tenements, to be executed on the day of , or 



APPENDIX B. 161 

on such earlier day as aforesaid^ and proper and 
effectual grants of the said ways and rights of way 
shall be executed by all necessary and proper parties, 
so as to vest in the said parties of the first and second 
parts respectively^ and their respective heirs and 
assigns^ mutual and reciprocal right of access, passage, 
and communication for themselves and their lessees 
and occupiers of the said lands^ or any parts thereof^ to 
and from their respective lands in the lines and direc- 
tions indicated by the said roads, and to and from 
such public road or roads as aforesaid. 



And I further award and determine that the re* 
spective parties to the said agreement shall bear their 
own costs of this reference, and that the costs of pre- 
paring and executing the said agreement and a dupli- 
cate copy thereof shall be borne by the said respective 
parties in equal moieties, and that if either of the 
parties shall have paid, or shall pay more than the 
half of those costs respectively, the excess shall be 
paid them by the other party on demand. 

Signed and published by £. F., and duly attested* 
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